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The Author prepares GandidateB for these Examinations in Glass or by means of Cor- 
respondence through the Post. The following table shows the suooess of his Pupils 
for the Final during 1881 :— 



Examination. 

January 

April , 

June 

November 

Total 



No. of Pupilfl in. 



22 
20 
26 
24 



92 



No. passed. 



Honors. 



20 


4 


19 


9 


24 


4 


23 


8 



86 



25 



These 25 Honormen included two Clifford's Inn Prizemen, one New Inn Prizeman, 
besides several Prizemen of the Incorporated Law Society. 

In June there were oxdy 6 Prizemen, and of these two were Pupils of the Author. 

In November there were 12 Prizemen, and of these three were the Author's Pupils. 

At the Intermediate Examinations also, during 1881, great success attended 
Mr. Gibson's PupUs, notwithstanding the large percentage postponed: thus, at the 
November Intermediate 35 Pupils were sent up ana 33 passed. 

CLASS PREPARATION. 

In Class Preparation the work is thoroughly and sytematically done, and all idea 
of preparing on a mere ** Cram" system is cUsoarded, a mode of preparation dangerous 
as far as the Examination is concerned, and entirely useless for other purposes. Students 
desirous of joining any particular class are requested to communicate as early as possible 
with Mr. GiBSOir, so wat he may map out their work till the class begins and also keep 
a vacancv in the class. Classes conmiencd three months beforehand (fee £12 : 12«.), and 
a Special Class one month before the Examination (fee £6 :6s,). The fee for two 
months is £10 : 10«. Classes at present meet, and will probably continue to meet, 
every day except Saturday. A Special Final Class commences four months before the 
Examination (fee £16 : 16«.). 

POSTAL PREPARATION. 

This Ib carried out by weekly (or more or less frequent) correspondence. The work 
for each week is allotted for the Pupil to follow. Papers of questions and notes bear- 
ing on the week are sent him. His attention is drawn to cases and statutes of import- 
ance, and generally he is taken through all the subjects as carefully as he would be in 
Class Preparation. Great success has attended the Author's Postal Pupils, and by way 
of illustration it is only necessary to refer to the November Examinations last year, at 
which, out of 22 Postal Pupils sent up, 21 passed, four of them obtaining Honors, one 
being Clifford's Inn Prizeman. To take the Student carefully through Stephen's 
- Conmientaries, the Six Months' course of Weekly Correspondence is recommended. 
Fee, £10 : lOs. 

The Fee for Weekly Correspondence for Three Months is £6 : 10«. ; for Weekly 
Correspondence for One Year (the time recommended for the Final) the fee is £16 : 16«. ; 
and for Fortnightly Correspondence, £12 : 12«. 

Fees are payable in advance, except for Postal Preparation when the correspondence 
extends over Six Months, the fees being then payable quarterly in advance. 

PARTICULARS. 

Further particulars can be obtained on application, either personally or by letter, at 
35, Southampton Buildings, Chancery Lane, where the Classes are held. 



PRELIMINARY EXAMINATION. 

Pu]^ for this Examination are prepared by the Author's brother, Mr. John G-ibson, 
M.A., JBromley, Kent, to whom application must be made for particulars. 
At the October Preliminary, out of 12 Resident and Class Pupils, 11 passed. 



PREFACE 

TO THE THIRD EDITION. 



When the Examination Committee of the Law Society 
selected Stephen's Commentaries on the Laws of England 
as the subject for the Intermediate Examination, it appeared 
to the Author of this Guide that it was the intention to 
make that Examination a very searching one, otherwise so 
wide and difficult a subject would not have been chosen. 
With this belief he prepared the last Edition of the ^' Inter- 
mediate Law Examination Made Easy" on so thorough and 
systematic a plan, that the Student who used it could not 
fail to have his attention drawn to every point on which 
there was any chance of a question being asked. 

The Examinations which have been held on Stephen's 
during the last two years have proved that the Author's 
anticipations were correct, the questions asked having been 
of such a searching nature that only those candidates who 
had prepared their work on some thorough system could 
have possibly acquired the requisite number of marks. As 
far as can be gathered, there is no chance of the questions 
at the Examinations becoming easier or the standard of 
marks lowered, and, therefore, in preparing the present 
Edition, it has been thought desirable not to materially 
deviate from the course of work laid down in the last 
Edition, whereby the Student is taken carefully through 
the Commentaries from beginning to end, no point of 
importance being passed over. In one or two paiiiculars, 
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however, it has been attempted to introduce improvements. 
Thus, the effect of the Conveyancing Act, 1881, has been 
inserted where necessary, the translations of the Latin 
Maxims have been placed in alphabetical order in one 
Appendix instead of at the end of each Volume, and the 
Test Papers and Lists of Statutes instead of being given in 
Appendices have been incorporated into the Work itself. 

With regard to Book IV., as it no longer forms a part of 
the work for the Intermediate, it has been excluded from 
the course of reading; but as some Chapters treat of 
matters of importance for the Final, it has been thought 
advisable to give an epitome of them in the proper place. 

In conclusion, it is desired to point out that to the 
Student who merely wishes to be "crammed" with just 
sufficient knowledge to pass his Examination this Guide 
will be of no use. The Author is convinced that the days 
are happily gone by for such knowledge to be of any service. 
There is now no " royal road to passing," the work must 
be done systematically and well, and it is only to those 
Students who are ready to do their work in this sensible 
way that the Guide will be of service. To such it is hoped 
it will prove of use, and that by following the course 
recommended the Student will acquire a knowledge which 
will not only enable him to pass his Intermediate Exa- 
mination without difficulty, but which will also prove 
invaluable to him when preparing for his " Final," and in 
his future legal career. 

ALBERT GIBSON. 

35, S0UIHA2CPT0N BUILDINGHS) GhAKCESY LaNE. 

lebruary 27, 1882. 
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INTEODUCTOEY. 



The task which you have before you, namely, that of acquiring an 
accurate knowledge of the four volumes of Stephen's Commentaries 
(excluding Book IV.) — a work which treats, as the author tells his 
readers, of the entire body of the English law — is a formidable one, 
and you must not expect to accomplish it without very diligent and 
patient reading, carried out in a regular and systematic way. Before 
apportioning out your work for each week during the Six Months' 
course, I will add a few suggestions to guide you in your reading. 

Average Number of Hours Work each I)ay. 

I. With regard to the number of hours to be devoted to reading 
every day^ it is not possible to lay down any fixed rule, as on some 
days you will probably be much more inclined for work and able to 
do much more than on other days ; but I think you will find that an 
average reading of four hours a day during the six months will be 
sufficient to enable you to go through the course in a satisfactory 
manner. 

Manner of Beading. 

11. Tour reading should be done when you are alone, and on this 
account I recommend you not to read during office hours, unless you 
have' a room to yourself and are otherwise free from all likelihood of 
disturbance. Tou should not slur over a point you do not at first 
understand, but endeavour to master it before reading farther ; failing 
this, you should make some mark against it, and read on. At some 
future occasion you should refer back to these marks, and you will 
then probably find that by the aid of your increased knowledge the 
difficulty is overcome. When reading, give your whole mind to it, 



X INTKODUCrORT. 

and do not allow your thoughts to wander. Bemember that one hour's 
good earnest reading is worth a whole day's desultoiy reading. 

The Last Month. 

m. During the month immediately preoeding the Examination, 
if your principal will allow it, your whole time ought to be devoted 
to reading ; and if at this time you find there are points on which 
you are doubtful, it will be very advisable for you to come to town 
and obtain the assistance of some gentleman who gives his attention 
to preparing pupils for the Legal Examinations. 

Test Papers. 

IV. You must devote one day in each week's work to answering 
the test papers of questions set for each week. I cannot impress upon 
you too strongly the necessity of knowing how to answer a question 
properly when in for Examination, and the power to do this can only 
be acquired by practice. 

Li working out the questions set, adopt the following plan : First, 
go very carefully through the questions, looking up in your text-book 
such of them as you do not feel sure about ; then draft the answers 
from memory, taking care to follow the wording of the questionsy and 
to answer every part of them; then correct your answers, and enter 
them carefully and neatly in your note-book. By adopting this plan 
you cannot fail to have all the leading points touched upon in the 
questions firmly impressed on your memory ; and you will be able, 
just before the Examination, to read over the questions and answers, 
and, having worked them out yourself, the subject-matter of them 
will readily come back to you, 

V. The page references are to the Eighth Edition of the Commen- 
taries. 
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A COMPLETE GUIDE TO STEPHEN'S COMMENTAEIES 

(EiaHTH EDrriON). 



INSTRUCTIONS. 

First read a chapter in the Commentaries, then go through the 
chapter in the Q-uide, looking up all the points which you feel doubt- 
ful about in the text- book. 

At the end of each week, work out the test paper given in the 
manner suggested in the Introduction. 

If six months are given to the work, follow the course laid down 
strictly. 

If twelve months are devoted, either give a fortnight to each week's 
work or go through the course twice in the manner laid down. 

If three months only are given, give a week only to the work 
allotted for two weeks. 

If notes are made, let them be as short and pithy as possible. 



COURSE OF READING. 



First Week's Work. 

Book I. — The Introduction. 

This must be read carefully, as it contains matter upon which, up 
to the present time, the examiners have asked and are likely to continue 
to ask questions. It contains four sections, viz. : — 
Sect, I. — Of the Study of the Law. 

„ II. — Of the Nature of Laws in general. 

„III. — Of the Laws of England. 

„ IV. — Of the Countries subject to the Laws of England. 

G. ," B 



2 THE INTEBMBDUTE LAW EXAMINATION HADE EASY. 

Sect. I. — Of the Study of the Law. 
Bemarks. 
Ton will Bee, from the cogent reasons laid down in this section, 
how desirable it is for the nobility, gentlemen of fortune, clergy and 
members of the medical profession, as well as those intending to take 
up the legal profession, to study the laws of England ; and it will no 
doubt strike you that, although a knowledge of the law is with these 
persons only desirable, with you it is an absolute necessity, and the 
remembrance of this will spur you on to a diligent perusal of what, as 
I haye before said, you must expect to find a difficult task. 

Points to note. 

I. The distinction between the civil, the canon and common law. 

H. The circumstances imder which the civil law and the canon law 
were introduced into this country, and how it happened that the 
civil law was taught by our bishops and clergy in our univer- 
sities and colleges to the exclusion of the common law. 

III. By what incident the common law was prevented from being 

overrun by the civil law in the reigns of King John and 
Henry III. 

IV. What the origin of the Inns of Court and Inns of Chancery was. 

Sect. II. — Of the If attire of Laws in general. 

Bemarks. 

This section shows plainly the distinction between the revealed and 
natural law^ the law of nations and municipal law. With regard to the 
revealed law you will bear in mind that it is composed of the doctrines 
to be found only in the Holy Scriptures, having been expressly 
declared to be the law of nature by God himself, and it is therefore 
of greater authenticity than the natural law^ or the law made by 
ethical writers on what they imagine to be the law of nature. All 
human laws must be based upon the revealed and natural laws, and 
if a human law command that to be done which the revealed or the 
natural law forbid, the former must be disobeyed and the latter 
followed. Where, however, the revealed and natural laws make no 
command or injunction, the matter being indifferent, the human law 
has full play, and can declare this or that to be right or wrong. 

The law of nations, or international latv, is based upon the rules of 
the natural law, or upon mutual compacts entered into between 
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different states and nations to regulate their dealings with one 
another. 

The municipal law is the law or rule which governs particular 
districts or communities. It is defined as a " rule of civil conduct 
prescribed by a supreme power in a atate,^* 

It is a ruk^ because it has permanency and universality, and also 
because it operates as an injunction, and lays down imperatively what 
has to be done, and what has to be abstained from. 

It is a rule of civil conduct^ because it not only considers man as an 
individual, but also as a citizen ; and lays down rules, to be observed 
by him as such towards his neighbour, for the subsistence and peace 
of the society of which he is a member, beyond what nature and 
religion impose upon him. 

It is a rule of civil conduct prescribed^ because it does not become 
law until it has been duly and publicly notified. 

It is a rule of civil conduct prescribed by the supreme power in a 
state, because the very essence of a law depends upon its being made 
by the supreme power or the sovereignty of a state, and if made by 
any one else it has no force or effect. This supreme power with us is 
entrusted to three distinct powers entirely independent of each other 
(and herein lies its strength), viz., first, the sovereign; secondly, the 
lords spiritual and temporal (the House of Lords) ; and, thirdly, the 
House of Commons. 

The municipal law consists of three parts- 
One, the declaratory — showing clearly what rights have to be 
observed, and what wrongs abstained from. 

Another, directory — ^which needs no explanation. 

A third, remedial — ^that is, the part which points out the remedy in 
case rights are wrongfully withheld or wrongs committed. 

To which may be added a fourth part, namely, the sanction — ^which 
is with us generally vindicatory and not remuneratory. 

Points to note. 

I. An explanation of the maxim, " Quod naturalis ratio inter homines 

constituity vocaturjus gentium,^^ (See Appendix A.) 

II. What is meant by making laws ex post facto, and why this method 

of legislating is unreasonable. 

b2 



4 THE INTBRMKDUTB LAW BXAMIKATIOy MADE SAST. 

HI. What the three forms of goyemmeiit are, and how they differ. 

IV. Why it is the rfw/y as well as the right of the supreme power to 
make laws. 

y. What is meant by saying that the sanction of the laws is rather 
mndicatory than refnuneratory^ and the reason of its being so. 

VI. What the distuiction between mala prohibita and mala in se is. 

Sect. EH. — 0/ the Laics of England. 

Eemarks. 

The municipal law of England is divided into two kinds, the com- 
mon law, or the lex non scripta ; and the statute law, or the lex scripta. 

The common law, as distinguished from the statute law, consists of 
a collection of maxims and customs, which derive the force of laws 
from long and immemorial usage. It is called the lex non scripta^ or 
unwritten law, not because it embraces unwritten laws only, for of 
nearly all of them there is some written memorial, but because it 
embraces laws of the origin of which there is no record in writing, it 
being one of the perfections of the common law that it has been in 
use time out of mindy which is now held to mean before the reign of 
Eichard I., 1189 ; and if some law can be shown to have been created 
since that time, then it cannot form part of the common law, or lex 
non scriptOy of the realm. 

The customs constituting the conmion law are either general or 
particular. 

General customs^ or the common law properly so called, regulate the 
proceedings in all the ordinary Courts in this country. Inter alia^ 
these customs regulate the forms, solemnities and obKgations of 
contracts, the remedies for civil injuries, &c. 

Particular customs affect only the inhabitants of particular districts. 
Such is the custom of gavelkind in Kent, where all the sons take the 
lands together as coparceners ; such also is the custom of borough- 
English, existing in certain ancient cities and boroughs, whereby the 
youngest son inherits to the exclusion of aU the others. Such abo 
are the various customs of the city of London with regard to trade, 
married women, widows and orphans. 

With regard to general customs^ their existence is made known, and 
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their validity determined, by the judges of the land; but with 
regard to particular customs, unless they are taken notice of by the 
law, the party alleging them must prove their existence, and abo 
show that the thing in dispute is within the custom alleged. Where 
proof of the existence of the custom has been supplied, the further 
question of whether the custom is a legal one or not has to be decided, 
and in arriving at a decision on this point certain rules have been laid 
down, which you must carefully get up. 

It is the duty of the Courts to decide what customs are good and 
what are not ; and their decisions, though liable to be set aside by 
some other judge for good cause, acquire, until so upset, the force 
of precedents and rules of law, and, being recorded in the Books of 
Reports, form a part of the common law. 

Beside the two branches of the common law thus constituted by 
General and Particular Customs, there is a third branch, comprising 
those parts of the civil and canon law which have only been adopted 
by us, and, not having been enacted here, form a part of our laws only 
from the fact that they have been received in particular Courts by 
immemorial usage and custom, and thus they are properly considered 
as a branch of the lex non scripta rather than of the lex scripta. 

So much for the common law of the land. A very few words 
must suffice with regard to the other branch of the municipal law, 
viz. the Statute Laic, or the " kx scripta,^ consisting of the various 
"statutes, acts and edicts made by the sovereign by and with the 
advice and consent of the lords spiritual and temporal and commons 
in parliament assembled." The statutes are divided, first of all, into 
public and private statutes, according as they aflEect the public gene- 
rally, or have only application to some particular place or places, 
person or persons ; secondly, into declaratory, where they confirm the 
common law ; penal, where they impose some penalty for an offence 
committed; and remedial, where, without imposing any penalty, 
they redress some abuse or inconvenience with which our existing 
law is found to be attended ; thirdly, into enlarging or restraining 
acts, according as they serve to enlarge or abridge the previous laws ; 
and fourthly, into enabling and disabling acts, terms which speak for 
themselves and require no explanation. 

In construing statutes, it is the duty of all Courts to interpret 
them according to the intention of the legislature. You must care- 
fully get up the rules as given in Stephen, pp. 72 et seq. 
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I trust you will now have some fair, general idea of the difference 
between the common law (including the civil and canon law) and the 
statute law of the realm ; and it only remains to add a few words 
oonoeming that part of the unwritten law which was enforced in the 
Court of Chancery before the abolition of that Court by the Judica- 
ture Act, 1873, and which now is practically, notwithstanding the 
supposed fusion of law and equity, enforced in the Chancery or 
Equity Division of the High Court of Justice, and which, as distin- 
guished from law, is known by the technical name of Equity. 

The origin of Equity, though involved in some obscurity, is to be 
traced to the defects of the Common Law Courts. There were some 
rights which were wholly ignored at law, such as trusts, administra- 
tions of deceased persons' estates, the rights of mortgagors in the 
mortgaged property ; and as the legislature neglected to provide a 
remedy for these rights if withheld, a new Court was instituted under 
the name of the Court of Chancery, with the object of giving a 
remedy for all wrougs for which relief was really needed, and for 
which none was given at law. Once established, this Court was not 
satisfied with providing a remedy in these cases only, but interfered 
and controlled the Courts of Law in other matters in which the latter 
Courts did give some relief, but, as the Court of Chancery considered, 
of an inadequate nature ; in fact, as you will see in a subsequent 
part of the Commentaries, to this power of giving fuller relief may 
be traced the reason of the Court of Chancery obtaining so extensive 
a jurisdiction as it did obtain. For the origin of many doctrines of 
Equity it is necessary to look to the Eoman Law, a fact readily 
understood when it is remembered that the early chancellors were 
ecclesiastics versed in Boman Law. 



Points to note. 

I. What the three principal systems of law in force at the commence- 

ment of the eleventh century were. 

II. In what way the general customs constituting a part of the 

common law were handed down from generation to generation. 

III. What is meant by the " Lex mercatona " of the land. 

IV. In what way particular customs, when not taken notice of by 
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the law, must be proved, and how with regard to such proof 
the customs of London differ from other customs. 

V. What is meant by the maxim, ^^ Mains ustia abokndus estJ^ (See 

Appendix A.) 

VI. What the leading rules are for determining the legality of 

particular customs. 

VII. For how long a custom must have been in existence to make it 

of any force, and what qualification on this point is made 
with regard to rights of common and easements by 2 & 3 
WiU. 4, c. 71. 

VIII. Why it is that a custom that no man should put his beasts 
on to the common till the 3rd October is good, while a custom 
that he should not do so until after some other person has put 
on his would be bad. 

IX. What the meaning of the maxim, " Id cerium est quod cerium 

reddi poiest/^ as applied to customs is. (See Appendix A.) 

X. Why it is that a custom in a manor enabling a man to convey 

his estate in fee enables him to convey for life. 

XI. Why it is that the civil and canon laws are considered to form 

part of the common law or lex non scnpia, 

XII. Of what the Civil or Broman Law {Corpus Juris emits) and the 

Canon Law {Corpus juris canoniei) respectively consist, 

XHI. In what Courts and on what grounds these laws are permitted, 
and with what restrictions and in what respects they are 
inferior branches of the common law. 

XIV. How legatine and provincial constiiuiions differ. 

XV. What the difference between enlarging and restraining acts 

and enabling and disabling acts respectively is. 

XVI. What the leading rules are by which the Courts are guided in 
construing statute law. 

XVII. What the meaning of the maxim, as applied to the con- 
struction of statutes, " A verbis kgis non recedendum esi^^ is. 
(See Appendix A.) 
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XVIJUL. When a case is said to fall within and when outside " the 
Equity of a statute." 

XIX. What role for construing statutes is illustrated by the maxim 
" Leges posteriorespriorea abrogartV (See Appendix A.) 

XX. What was formerly and what is now the result when a statute 

which repealed another is itself repealed. 

XXI. What statutes in pari materid are. 



Sect. IV. — Of the Countries subject to the Laws of England. 

Bemarks. 

'^By the common law, the municipal law of England does not 
extend to any places out of itself, and therefore does not include 
within its jurisdiction Wales, Scotland, Ireland, Berwick-upon- 
Tweed, or any other part of the dominions of the crown ;" but, as 
the laws of England now obtain in all of these, it is necessary first, 
to review them shortly, and then consider the kingdom of England 
itself. 

Wales. — After remaining many centuries independent of England, 
Wales was finally conquered by Edward I. ; and, ever since, the 
king of England's eldest son has borne the title of "Prince of 
Wales." Although, by the Statute of Wales (12 Edw. 1) very 
material alterations were made in their laws, yet the Welsh retained 
much of their original civil constitution, and particularly their law 
of inheritance, which resembled the custom of gavelkind prevailing 
(even to the present day) in the county of Kent. By subsequent 
statutes, their provincial privileges were still farther diminished, and 
ultimately abolished by the statute 27 Hen. 8, c. 26 (as confirmed 
and enlarged by the 34 & 35 Hen. 8, c. 26). [The chief enactments 
of these statutes, which are set forth in the Commentaries, should be 
carefully noted.] Before the Eeform Act of 1832, it may be re- 
marked that Wales returned only one member instead of two (the 
usual number in England), in respect of such of its counties and 
towns as were represented in parliament. By the eflEect of that act, 
however, three of its counties returned two, and the remaining coun- 
ties one member each. 
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Scotland, — The union of Scotland with England was effected in 
the year 1706 by the Act of Union, which comprised twenty-five 
articles. [The purport of the most important is given in the 
Commentaries, and must be looked up ; also Blackstone's observa- 
tions upon them ; regard being also had, with respect to these latter, 
to Stephen's remarks in the foot-note (see pp. 86 et 8€q,),'\ It may 
here be remarked, that the municipal laws of England are, generally 
speaking, of no force or validity in Scotland, nor, on the other hand, 
are those of Scotland in England. If any question upon Scottish 
law happens to arise in our oouife, it is treated as a matter of fact to 
be ascertained by evidence. Finally, all acts of parliament extend 
to Scotland, unless that country is expressly excepted, or the intention 
to except it is otherwise sufficiently indicated. 

Bermck'Upon- Tweed, — This town was originally part of the kingdom 
of Scotland, and as such was for a time reduced into the possession 
of the English crown by Edward I., from whom it received a charter, 
which was confirmed by Edward III. with some additions. Its con- 
stitution was remodelled by a charter of Jac. I., and all its liberties, 
franchises and customs confirmed in parliament by the statutes 22 
Edw. 4, c. 8, and 2 Jac. 1, c. 28. By statute 20 Geo. 2, c. 42, s. 3, 
it was declared that this town had been and should be comprehended 
in any statute in which England only was mentioned. Though it 
has some local peculiarities it is now clearly a part of the realm of 
England, and is duly represented in parliament. Berwick is no part 
of Northumberland : it is a county of a town corporate. 

Ireland, — ^Although the laws of England were introduced into 
Ir^land on its conquest by Henry II. and ordained and established 
by subsequent princes ; yet the Irish, notwithstanding its formal 
abolition in Edward III.'s reign, still clung with tenacity to their 
native Brehon law (so styled from the Irish name of judges, who 
were called Brehons), which they preserved even in the reign of 
Elizabeth. The title "King of Ireland" was first assumed by 
Henry the Eighth. Although our common law was the rule of 
justice in Ireland, yet as the Irish had a parliament of their own, 
English acts of parliament did not extend there unless Ireland were 
specially named or included under general words. The liberty, how- 
ever, of being allowed to make their own laws having been abused, a 
set of statutes known as Poynings^ laws was passed in Henry VII.'s 
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Teigiiy one of which, amended by an act of Philip and Maij, pro- 
vided in effect that all acts of parliament which they proposed to 
pass shonld be first sent to the king for his approYaL By another of 
Poynings* laws, in order to give Ireland the benefit of the EngliRh 
statnteSy it was enacted that all English acts of parliament, made 
previously to such law, shotdd be of force in Ireland; but no act 
made after that enactment was to bind Ireland, nnless it were 
expressly named or included nnder general words. In 1801 the 
union of Ireland with Grreat Britain took place. [The most im- 
portant provisions of the Articles of^Union are given in Stephen and 
must be noted, see p. 96.] By one of these provisions it was enacted 
that there shonld be one parliament for the two kingdoms, in which 
Ireland shonld be represented by 105 commoners and 28 peers. 
Finally, since the Union all acts of parliament extend to Ireland, 
nnless specially excepted, or the intention to except it is otherwise 
plainly shown. 

The Isle of Man, — ^This is a distinct territory from England, and is 
not, in general, governed by our laws, but by acts of its own local 
legislature, the House of Keys. Acts of parliament extend there only 
when expressly named, and the only process which runs there from 
the English courts is the writ of habeas corpus. This island was for- 
merly in the hands of private persons, to whom grants of it had been 
made by various kings of England ; but in 1765 it was purchased 
for the use of the crown, and since then has been inalienably vested 
in it. 

The Channel Islands, — ^These were imited to the crown of England 
by the first princes of the Norman line. 

They are governed by their own laws, which are contained in a 
book of very great authority, entitled "Le Ghrand Coustumier." 
Process from the English courts, with the exception of the habeas 
corpus writ, has no force in these islands. Acts of parliament extend 
to them only when particularly mentioned ; all causes are tried by 
their own officers, but an appeal lies to the sovereign in council as a 
last resort. 

The Colonies.— These are gained by conquest or treaty from other 
states, or are acquired by mere occupancy where they are found 
desert and uncultivated. There is this difference between the two 
species of colonies : in acquired or ceded countries that have already 
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laws of their own, such laws remam in force until changed by com- 
petent authority; but in countries acquired by occupancy, all the 
English existing laws, or rather so much of them as is requisite for 
present purposes, are immediately in force there. The right of 
appointing governors to colonies, and of issuing warrants for the 
appointment of officers, is exercised by the sovereign, and the right 
of legislation with regard to colonies gained by conquest or cession is 
vested in the crown, but this is not the case with such as are acquired 
by occupancy. Where, however, in any colony a representative 
assembly has been summoned by direction of the sovereign, such 
colony is no longer subject to crown legislation. All our colonial 
possessions are subject to the legislative control of the British 
parliament, but they are not affected by acts of parliament, unless 
referred to by name, or under a general description. 
It is now necessary to consider the kingdom of England itself, 

England. — The territory of England is liable to two divisions ; the 
one ecclesiastical, the other civil, 

I, The Ecclesiastical Division, — This is primarily into two provinces 
— those of Canterbury and York : provinces are subdivided into dio- 
ceses, each diocese into archdeaconries, each archdeaconry into rural 
deaneries, and each rural deanery into parishes. A parish is that 
circuit of ground which is committed to the charge of one parson 
or vicar, or other minister having cure of souls therein. That the 
division of parishes is of some antiquity may be gathered from the 
fact that about the year 970 it was ordered by a law of King Edgar 
— ^in consequence of the arbitrary nature of the consecration of tithes, 
each person paying tithes to whatever church he thought fit — that 
'^ Dentur omnes decimae primarise ecclesiae ad quam parochia pertinet" 
— That all tithes shall be paid to the mother church to which the 
parish belongs. The boundaries of parishes, it would seem, were 
originally ascertained by those of a manor or manors, since parishes 
are generally co-extensive with one or more manors. Although 
originally an ecclesiastical, there has been, more particularly in 
modem times, a gradual tendency to treat a parish equally as a civil 
division: thus the collection and application of the poor rate and 
other species of local taxation is parochial. As a parish, its affairs 
both ecclesiastical and civil are regulated in vestry, which is an 
assembly of the minister, churchwardens, and parishioners. It takes 
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its Dsme from being commonlj held in the **' Tcrtvj^' room adjoining 
the diunji ; bat where the popniation of a pansh is large it is usoally 
held in the town-^hall erected for that purpose. The diief duties of 
the Testrr are to inquire iato and control the expendihue of the 
parochial funds and elect certain parochial officers ; there are howoTer 
other matters in which thej p^tesess an authoritT, e.g.j in those 
parishes which have adopted the stat. 1 & 2 Will. 4, c. 60, they have 
to make out and publish jearlr a Ust of the estates, eharitieSy and 
bequests belonging to such parishesi with the rental of each, and the 
application thereof. By certain statutes recently passed, it is pro- 
yided that any part or parts of a parish may be constituted a separate 
dUtriet for spiritual purposes^ and that any parish may also be divided 
into two or more distinct and separate parishes for all eodesiastieal 
purposes whatsoever. 

n. The Ciril Divmon. — ^The dvil division of the territory of 
England is into couniies^ of those counties into hundreds^ and those 
hundreds into tifhings or ioicm, 

(a) Takings were so called because ten freeholders with their 
families composed one. Tithings, towns or vills, have all the same 
meaning in law : the word town or vill is now a generic term de- 
noting several species and varieties. In this sense towns are dis- 
tinguished as being (i) corporate or not corporate (a corporate town is 
one in which the townsmen form a society for its good government) ; 
(ii) market towns or not market towns; (iii) divided into cities, 
boroughs and common towns, or not so divided. Cities are certain 
towns of note and importance, which, as a matter of fact, are, or have 
been, sees of bishops, but there seems no necessary connection 
between a city and a see. A borough is a city or other town that 
sends burgesses to parliament : the term is used in other senses in 
various acts of parliament. A demi'Vill consisted of five freemen and 
their families. Hamlets are small appendages to towns, and are such 
as consisted of less than five freemen. They are sometimes under 
the same administration as the town itself, and sometimes governed 
by separate officers. 

(b) Hundreds were so called because they consisted of one hundred 
families each, that is, ten tithings. 

(o) A county or shire is made up of an indefinite number of hun- 
dreds. The term " shire " is a Saxon word, meaning a " division." 
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The original division of the reabu into counties was probably made 
with the view of facilitating the administration of justice, and such 
division is at the present time materially connected with the course 
of judicial proceedings. In connection with the distribution into 
counties another important object is their representation in parlia- 
ment ; for every county sends to the House of Commons its own 
members, called " knights of the shire,'' who represent their respec- 
tive counties. The division into counties is also of practical eflEect and 
importance for the object of local taxation. 

Counties Palatine. — Three counties, Chester, Durham, and Lan- 
caster, are counties palatine. These counties are so called d palatio, 
because their owners had formerly Jura regalia^ as fully as the king 
in his palace. They might pardon treasons, murders and felonies; 
they appointed all judges and justices of the peace, and writs and 
indictments ran in their names as in other counties in the king's ; 
and all offences were said to be done against their peace and not, as 
in other places, contra pacem regis. None of the counties palatine 
now remain in the hands of a subject. 

Counties Corporate^ otherwise called counties of cities or towns. 
These are certain cities and towns, with more or less territory annexed, 
to which out of special favour and grace the kings of England have 
granted the privilege of being counties of themselves, and of not 
being comprised in any other county, but to be governed by their 
own officers and their own legislators. Although counties corporate 
have in general no share ia voting for members of parliament to 
represent those counties in which they are locally situate, thirteen of 
the number are now included within their respective counties so far 
as regards the right of election for knights of the shire. 



Book I.— Of Personal Rights. 

Eemarks. 

The laws of England exist not only to enforce rights^ but also to 
redress wrongs. 
Rights are divided into — First. Personal Rights^ i. e. those rights 
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which protect a man's own person ; secondlj, Bights of Property^ t . e. 
rights relating to his dominion over the external and sensible things 
by which he is surrounded ; thirdly, Rights considered icith regard to a 
marCs private relations as a member of a family ; and, fourthly. Public 
RightSy i. e, rights considered with regard to a man's social state or 
his condition as a member of the community. 

Wrongs are also subdivided into civil injuries and crimes ; but as 
these matters are treated of fully in a subsequent volume, it is not 
necessary to consider them at present. 

Personal rights consist of (1) the right of personal security^ and 
(2) the right oi personal liberty. 

The law protects a man's Personal Security, by preventing any one 
from interfering with his enjoyment of his life^ his limbs, his health, 
and his reputation. 

A man's life and limbs (but by the term " Umbs " you will under- 
stand only such of his members as he would or might use for fighting 
— such as a hand or finger, arm, foot, eye, or front tooth, but not an 
ear or a grinder, for a man might equally well defend himself without 
as with these latter, whereas the loss of any one of the former would, 
without doubt, deprive him of a means of defence) are deemed so 
valuable in the eye of the law that, in order to protect them, a man 
may even kill another without incurring any penalty. So, again, if 
a man is induced to sign a deed to protect his life or fighting 
members, the deed will have no binding effect, but may be avoided 
by him. The deed in this case would be set aside because obtained 
by duress per minas, as it is technically called. Where, however, the 
threat is simply to beat or assault the man, or bum down his house 
if he do not execute the deed, the deed could not be avoided, although 
the person executing it would have his remedy for damages — a 
remedy which the law considers wholly insufficient to compensate for 
any loss of life or limb. 

These personal rights are protected as long as a man lives. 

A man's life may legally come to an end not only by his natural 
death, but also by his civil death. This latter death formerly 
occurred when a man did any of the following things : — (a) When 
he entered into a monastery; (b) when he abjured the realm; 
(c) when he became attainted or outlawed. In the two first cases 
his rights were absolutely lost, but these acts on a man's part have 
for a long time — ^viz. since the Reformation as to entering into a 
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monastery, and since the passing of 21 Jac. 1, c. 28, as to abjuring 
the realm, and since 33 & 34 Yict. c. 23, as to becoming attainted^ 
ceased to operate as civil death, which only now occurs in the last 
case mentioned, namely, on outlawry, and this can only arise in con- 
nection with criminal proceedings. 

The law not only protects a man's personal securityj but also his 
personal liberty y in giving him the right, and taking care that no one 
interferes with his right, of going where he pleases, so long as he 
obeys the law, and is not placed under any restraint by the law. To 
protect this right of free locomotion and liberty various acts of 
parliament have been passed, and notably the Magna Gharta, the 
Petition of Eight, and the Habeas Corpus Act, the provisions of 
which you must carefully notice. 

Any confinement against a man's will amounts to an infringement 
of a man's natural rights to personal liberty ; and if such confinement 
takes place unlawfully, that is, otherwise than by due process of law, 
the person confined has his remedy for damages against the party 
confining him; and if when he was so illegally confined he was 
induced to execute a bond or other instrument to secure his release, 
such bond could be avoided on the groimd that it was obtained, 
to speak technically, under duress of imprisonment. 

This protection to personal liberty is carried to such an extent by 
our law, that although under certain circumstances a debtor who is 
about to leave the country for the supposed intention of evading 
payment of the debt may be stopped, yet no man can be sent out of 
England — not even to Scotland, Ireland, or the Channel Isles — 
against his will, and this although he is a criminal, and the sending 
abroad might be intended as a pimishment for his crime, unless the 
legislature by express enactment has authorized the banishment. 

Tou mijst now work out from memory, in the manner suggested 
in the Introduction, the following questions : — 



Test Paper to work oxtt. 

1. Explain the term "laws," and distinguish between (a) the 
revealed and the natural law ; (b) the civil and canon law ; (c) the 
common and statute law. 

2. Into what three kinds is the common Kw of England distin- 
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gnisIiableP Explain the difference between general and particular 
customs. 

3. What are the rales for determining the legality or otherwise of 
a custom? 

4. Customs must be proved to have existed " time out of mind." 
Explain this phrase, and show what exceptions have been created to 
the rule by 2 & 3 Will. 4, c. 71. 

6. With regard to statutes, distinguish between (a) nova statuta 
and Vetera statuta; (b) local and personal statutes; (c) public and 
private statutes ; (d) enabling and disabling statutes. 

6. In whose reign and by what statute was Wales annexed to 
England and made subject to English laws P 

7. What were Poynings' laws ? 

8. Into what two divisions is the territory of England divided, and 
how are these divisions again sub-divided P 



Second Week's Work. 

Book II. — Part I. 

Eemarks on Property Generally — 

Chapter I. — Of the Divisions of Things Meal. 

„ II. — 0/ Tenures. 

„ III. — Of Freehold Estates of Inheritance. 

„ IV. — Of Freehold Estates not of Inheritance. 

„ Y. — Of Estates less than Freeholds. 

„ VI. — Of Estates upon Condition. 

„ VII. — Of Estates in Possession^ Reversion and Remainder. 

From a careful perusal of the Introduction to Book II. you will 
find no difficulty — so interestingly and intelligibly is it written — in 
imderstanding how lands and moveables gradually became every- 
where permanently appropriated, and how the right of ownership in 
property being secured, the right to transfer it by deed and other 
acts inter vivos, and in course of time by will also, followed ; and how 
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the right to property when once acquired has been from time to time 
protected by the municipal law from being infringed. Having 
acquired this knowledge, you must pass on to — 

Part I. op Book II., 

which treats of Things Real^ that is, of things of a substantial and 
immoveable nature, and of rights issuing out of them, as distin- 
guished from Things Personal^ or things of a moveable nature, as 
money and goods, and rights connected with them, the consideration 
of which is left to Part II. of Book II. of the Commentaries. 

Chapter Z.— Of the Divisions of Things Beal. 

Hereon you must notice — 

I. Of what Things Eeal consist. 

n. What the terms " land," " tenement," and " hereditament " re- 
spectively include. Which is the most comprehensive of these 
terms. 

III. Why it is that by a conveyance of "a piece of water" only 
the right to fish in that water passes, and not the soil itself. 

rV. What the meaning of the maxim, Cujus est solum ejus est usque 
ad ccelum {et ad inferos) j is. (See Appendix A.) 

T. How " corporeal " hereditaments differ from " incorporeal " here- 
ditaments. 

Ohapter n.— Of Tenures. 
Bemarks. 

This is a difficult, and at the same time an important Chapter. All 
lands have been by our laws, since, at any rate, the time of the 
Norman Conquest, and still are, held either mediately or immediately 
of the sovereign, who is the lord of all the land in the kingdom. 
The owner of the land is called the tenant^ the holding is called a 
tenement^ and the manner of the holding — or the services subject to 
which the lands are held — a tenure. Where lauds were held under 
the feudal system directly of the king, the tenants were called 
tenants in capites and when held under one lord immediately, and 
under another mediately, the chief lord (or the sovereign) was called 

G. c 
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the lord paramounty and the inferior lord the mesne lord. Thus, sup- 
posing the king granted lands to A., and then A. granted a part of 
them to B.y here B. held of A., and A. of the king. The king was 
the chief lord or lord paramounty A. was his tenant, and at the same 
time B.'s lord — in other words, A. was a mesne lord, and B. was 
called tenant paravaiL 

Tenures have their origin under the feudal system ; which, although 
gradually introduced into Europe during the third, fourth and fifth 
centuries, did not prevail in England until William the Conqueror's 
reign; for under the S^on rule, while lands were not strictly 
allodtaly that is, held of no superior and free from all service, yet they 
were not burdened with the heavy services which existed in countries 
where the feudal system prevailed. 

The feudal system, having been introduced into this country, took 
firm root, and although in the days of our earlier kings, when the 
times were times of violence and insecurity, it was found beneficial 
both to the lord and the tenant ; — ^to the lord because it enabled him 
at any time of necessity to call together a band of military retainers ; 
to the tenant because it gave him the protection of a powerful 
superior ; — ^yet when the services, which were at first only of a mili- 
tary nature, were commuted into money payments, and the lords 
from time to time exacted more and more from their tenants, the 
system became burdensome, and gradually gave way, and was at last 
abolished by a statute passed in Charles II. 's reign, viz., 12 Car. 2, 
c. 24. 

The principal tenure existing under the feudal system was that of 
knighfs service — a tenure of a strictly military nature, and the one by 
which the greater part of the land in this country was held until 
the passing of the statute just mentioned. In order to constitute a 
tenure by knighfs service^ the king must have granted to a tenant a 
hnighfsfeey i.e. a tenement estimated in quantity at twelve plough- 
lands, and amounting in value to 20/. per annum. A tenant holding 
by knight's service, held the lands subject to many claims and rights 
of the lord, of which, among others, may be mentioned : — 

(1.) Wardship — t. e. the right of the lord to the custody of the 
body of an infant tenant, until the age of twenty-one if a male, and 
fourteen if a female, and during this period to receive for his own 
benefit the rents and profits of their lands. 

(2.) Knighthood — u e, the lord's right to compel the heir, when he 
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came of age, to receive the order of knighthood or pay a fine. This 
right was abolished in Charles I.'s reign (16 Car. 1, c. 20). 

(3.) Marriage — i.e. the right of the lord of marrying the infant 
heir (whether male or female) to anyone he chose ; and if the infant 
refused to enter into the proposed marriage, he or she forfeited to the 
lord the value of the marriage, «. e. as much as he would have received 
from the person proposing to marry his ward. 

(4.) Aids — L e. the right of the lord to demand money payments 
from the tenant upon certain events, e, g., for ransoming the lord's 
person if he was taken prisoner, for making the lord's eldest son a 
knight, and for marrying his daughter. These were the only aids 
which could be legally demanded, but they were often demanded for 
a fourth purpose, viz., for paying the lord's debts. 

(5.) Reliefs — i. e. the right of the lord to receive payments from the 
heir on taking possession of his fief. The amount was origin«dly 
arbitrary at the lord's will, but he was found to demand so much that 
the amount was fixed in Henry II.'s reign at 100s. 

(6.) Fines — i. e. the right of the lord to receive a sum of money 
when the tenant alienated his fief. 

(7.) The liability of attending the lord to the war. This Was 
indeed the condition on which the grants were made. The attend- 
ance was for forty days for every knight's fee, but was eventu«dly 
commuted into a mere money payment, which was called escuage. 

There were also besides the above, homage^ fealty^ forfeiture^ and 
escheat, connected with this tenure of knight's service. 

Other tenures partaking of the nature of knight's service were the 
tenures by (a) grand serjeanty, whereby the tenant was bound to do 
some honorary service, as to carry his lord's sword. The tenants in 
grand serjeanty always held of the king, and paid no aids or scutage, 
and only one year's value of land as relief; and (b) cornage, a species 
of grand serjeanty, whereby the tenant held his lands on the condi- 
tion that he should wind a horn, when the Scots or other enemies 
entered the land, to give warning of such entry. 

Thus much with regard to knight service tenure. The other 
tenures which existed under the feudal system were, (1) free socage 
(and under this tenure must be included the tenures of (a) gavelkind^ 
(b) burgage tenure, and (c) petit serjeanty) ; (2) villenage or copyhold, 
including the tenures of (a) ancient demesne, and (b) customary free- 
hold ; and (3) frankalmoign. 

c2 
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A few words as to each of these tenures, and first, as iofree socage 
tenure. Many derivations of the term socage are given ; of them the 
best seems to be socnaj signifying a franchise or liberty, for this tenure 
was characterized for its freedom, the services, while much the same as 
those under knight's service, being of a much lighter and more certain, 
though of a less honourable, nature; thus, the relief due was one 
year's value of the land, and the wardship of the infant tenant 
belonged not to the lord, but to the infant's next friend, who might 
be anybody incapable of inheriting the infant's land, and who was 
bound to account to the ward at his majority for the rents of the 
estate. The incidents, aids, fines on alienation and primer seisin^ 
formerly connected with this tenure, were abolished by 12 Car. 2, c. 24. 

Gavelkind tenure is a kind of socage tenure, prevailing chiefly in 
Kent, and is a relict of the Saxon law, the term being apparently 
derived from the Saxon words " Gif eal cyn," meaning given to all 
the children ; one of the chief incidents of this tenure being that on 
the death of the ancestor the inheritance went, and still goes, to the 
sons (brothers, &c.), equally as coparceners, instead of to the eldest 
son. Other incidents are — 

. (i) An infant tenant can, by feoffment^ dispose of the lands at 
fifteen, 
(ii) There never was any escheat to the lord on the tenant being 
attainted for felony, the maxim being " the father to the 
bough, the son to the plough." 

(iii) The curtesy and dower are difPerent. 

(iv) The lands were always alienable by will. 

Burgage tenure is another kind of socage tenure, existing in a few 
ancient cities and boroughs (hence sometimes called town socage) , and 
having several peculiar customs, one of which, and the best known, is 
the custom of Borough English, by which the youngest son is heir to 
his father to the exclusion of all the other sons. A similar custom 
under the name of mercheta formerly existed in Scotland. The reason 
given by Littleton for this is because the younger son is not so 
capable as the rest of his brethren of supporting himself. Other and 
more curious reasons are given by different writers. In some boroughs 
the widow's dower extended to the whole of her husband's lands, 
while in others the right of disposing of the lands by will was 
permitted at a time when such a disposition was generally not 
allowed. 
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Petit serjeanty is also considered as a species of socage tenure, 
because the services rendered for the lands held by it were of a certain 
nature, as yielding to the king or lord yearly a bow or a sword. 

The great difference, you will observe, between the strict military 
tenure of knight's service (including that of grand serjeanty and of 
comage) and the tenure of free socage (including Gavelkind, Burgage 
and Petit Serjeanty), was that the services to be rendered in respect 
of the former were of an uncertain though honourable character, while 
those of the latter were of a certain and free kind. The tenures, 
however, resembled each other in many ways, and, among others, in 
that (1) they were conferred in the same way, namely, (a) by words 
of donation, dedi et concessit (b) by investiture, (c) by oath of fealty, 
which the tenant took, doing homage to the lord at the same time ; 
(*2) they were both transferred from one owner to another by delivering 
corporeal possession of the land ; (3) the law of primogeniture 
(except with regard to Gavelkind and Borough English lands) applied 
equally to both. 

By statute before referred to (12 Car. 2, o. 24) all military tenures 
except grand serjeanty were abolished and turned into Free and Com" 
mon Socage, or as it has been for a long time called Freehold tenure, 
the principal tenure of lands in this country at the present time. 
Ton will remember that Gavelkind, Borough English, and Petit 
Serjeanty tenures, being customs only of socage tenure, were not 
affected by the statute of Charles and remain to this day, and that 
the statute expressly excepts the tenures of Villenage (or copyhold) 
and Frankalmoigtiy tenures which it is now necessary to explain 
shortly. 

The tenure of YUlenage was originated by the feudal lords creating 
manors by a means of conveyance known as subinfeudation. The 
lord kept part of the fief or inheritance for his own use, which was 
called the lord's demesne, and granted out part to freeholders for 
certain purposes, who, as distinguished from the copyholders, are still 
to be met with in manors ; of his demesne lands, again, he kept part 
for his own private use, and of the remainder his villeins had some, 
and the rest formed the lord's waste, *. e. the uncultivated ground 
used for roads and common of pasture for the lord and his tenants. 
These villeins were the peasantry in the early days, who were in a 
state of almost absolute slavery, being not only divested of all 
property, but of all civil rights. They were divided ipto villeins 
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regardant and villeins in gross. The former were the original and 
proper villeins, who belonged to the manor ; the latter were such as 
had been transferred from one lord to another, and belonged to the 
person of the lord, and were not attached to the manor. These 
TilleinSy to whom the lands of a manor were so granted, originally 
held such lands entirely at the lord's will for some base service, and 
any land which the villein purchased the lord had the right to seize. 
Their position, however, gradually improved, the lords making 
numerous concessions to them, and their number continually decreased 
by the practice of manumission or enfranchisement, whereby they 
obtained their liberty, and their property in the land became distinct 
and recognized by the law ; and although they still held nominally 
at the will of the lord, the will was regulated by the custom of the 
manor ; and as long as the tenants — the former villeins — conformed 
to such custom, the lord could not eject them from their land. The 
customs were preserved and evidenced by the rolls or books of each 
manor, in which the admissions of the tenants were recorded ; and 
thus the tenants were, in course of time, called tenants by copi/ of 
court rollf and the tenure of villenage changed its name, and has been 
since known as copyhold. Copyhold tenure then, as it exists at the 
present day, applies to those lands which are technically held at the 
will of the lord of some manor, according to the custom of that 
manor and by copy of court roll. The peculiar incidents or services 
connected with this tenure are quit rents, fines, heriots, escheat and 
forfeiture. The lord is entitled to the mines and minerals imder, and 
to the timber growing upon, the lands, but he cannot enter to dig for 
the former, or to cut the latter, except by the tenant's consent. 

In connection with the tenure of copyholds the tenures of ancient 
demesne and customary freehold must be considered. 

Ancient demesne vfQ& formerly known as villein socage or privileged 
socage. This tenure exists in those manors which in William the 
Conqueror's time belonged to the Crotsrn. The villeins of these 
manors became emancipated earlier than villeins in other Inanors, and 
had many important privileges not applying to villeins generally, the 
principal of which were the right to sue and be sued in their ovm 
Manor Court, and the freedom from tolls and taxes. The jurisdic- 
tion of all Manor Courts has now, however, been transferred to the 
ordinary courts of law by 3 & 4 WU. 4, c. 74, and this tenure is of 
small practical importance, 
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Customary freehold. This tenure much resembles the ordinary 
tenure of copyhold, except that the lands are not held even techni- 
cally at the lord's will ; it prevails chiefly in the north of England. 

Frankalmoign is a tenure of a spiritual nature, whereby a religious 
corporation, sole or aggregate, holds lands to them and their successors 
for ever, for which no other service^ is required than prayers and 
other religious exercises for the good of the donor's soul. The 
tenants were, however, obliged to perform the service known as the 
tnnoda necessitasy or three-knotted necessity of repairing the high- 
ways, building castles, and expelling invaders. 

Another tenure abolished by 12 Car. 2, c. 24, was tenure by Divine 
Service, where the services were defined, e. g.j to sing so many masses. 
If the services were neglected, the lord might distrain. 

Chapter III.— Of Freehold Estates of Inheritance. 

Bemarks. 

This is an extremely important Chapter. 

Bearing in mind the meaning put by the author of the Commen- 
taries on the words " estate " and ** freehold," freehold estates are 
divided into — (1) Freehold of inheritance, consisting of fee simple 
and fee tail estates ; and (2) Freeholds not of inheritance, consisting 
of life estates. 

And, first, of Fee simple estates. Fee simple estates are subdivided 
into — (a) Fee simple absolute ; (b) Base or qualified fees ; (c) Con- 
ditional fees. 

(a) A Fee simple absolute is one which has no condition whatever 
attached to it, and is the largest estate a man can have in lands by 
our law, and descends to the tenant's heirs, lineal and collateral, for 
ever. The owner has full powers of alienation over it, either by deed 
or by his will. 

Fee simple estates may be created by deed or will ; if by deed, the 
estate must formerly have been limited to the grantee and his heirSy 
otherwise only a life estate would pass, for it was a rule that in a deed 
no word could supply the place of this word heirs, and a limitation 
by deed " to a man and his assigns for ever," or to him in fee simple, 
or other similar limitation not containing the word " heirs," would 
give him a life estate only ; but in a will the rule was different, for 
while deeds were construed strictly, a liberal construction in accord- 
ance with the supposed intention of the testator has always been 
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adopted with regard to wills ; and although before the Wills Act, 
1837 (1 Yict. c. 2b), some words were neoessaiy to show the testator's 
intention to give more than a life estate — such as those first men- 
tioned would have been amply sufficient— -the word "heirs" was 
noTer necessary, and now by this Act no words whatever of limita- 
tion are required, and a gift of the property to the donee simply will 
pass to him all the interest the testator had in the premises in the 
absenoe of a contrary intention ; but to prevent any chance of 
dispute in practice it is always desirable to mark out the donee's 
interest under a* will in the samy way as in a deed by making use of 
the proper word '* heirs " if it is desired to give him a fee simple, 
but with regard to deeds, however, the strict feudal rule remained in 
force until Ist January, 1882, and no other word than "heirs" 
could confer a fee simple by deed ; but now by the Conveyancing 
Act, 1881, with regard to deeds executed after the above date a fee 
simple may be created by the words " in fee simple " being inserted. 

(b) Base or qualified fee%. These are fees subject to extinction 
upon the happening of an event, as a gift of lands to A. and his 
heirs, tenants of the Manor of Dale — ^here had the words italicised not 
been inserted, A. would have had a fee simple absolute, but the 
insertion of these words gives him a qualified fee, that is, a fee only 
as long as he and his heirs remain tenants of the Manor of Dale, 
and immediately they cease to be such tenants the estate is lost. 
The term base fee is, however, now generally used to denote that 
estate which a tenant in tail formerly acquired by levying a fine, 
and which he now acquires by executing a disentailing assurance 
without the protector's consent, on which I shall touch presently. 

(c) Conditional fees. These estates are rarely met with at the 
present day, only occurring when copyholds or personal annuities 
are limited to a man and the heirs of his body. Formerly, that is 
before the passing of the De Donis statute (la Edw. 1, c. 1), when 
lands were limited in this way the grantee did not get, as he would 
at the present time, an estate tail, but a conditional fee simple estate ; 
that is, he got the right of disposing of the lands as if a fee simple 
had been given to him, on the condition supposed to be implied in 
the words used in the grant being performed, that is, on the birth of 
issue ; while, if he did not so dispose of it, on his death, the estate 
went to the heirs of the body if he had any, and if he had none, 
reverted to the lord, and did not go to the collateral heirs. This 
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consfraction of the Courts defeated the intection of the grantors, and 
they procured the statute just mentioned to be passed, under the 
provisions of which originated the other class of estates of inherit- 
ance which remain to be considered, viz. : — 

Estates Tail. These estates originate under the statute De Donis, 
above referred to, passed in the year 1285. It provided that the 
will of the donor should be observed secundum formam in cartd doni 
expressam (agreeably to the form in the deed of gift expressed), so 
that tenements given to a man and the heirs of his body should, 
notwithstanding any alienation by the donee, go to his issue, if any, 
or, if issue failed, should revert to the donor or his heirs. 

After this statute estates granted to a man and the heirs of his 
body were called estates tail^ from the French word tailler^ to cut^ the 
estate having been cut doum by the act, and confined to the heirs of 
the body strictly. 

For about two hundred years this act remained in strict force, 
and estates tcdl were wholly inalienable. The inability to deal with 
these estates proving extremely inconvenient in many ways, the 
judges, in Taitarum*s Cuse^ recognized a fictitious and collusive pro- 
ceeding, known as a recovery, by means of which an estate tail was 
effectually barred and turned into an estate in fee simple. In course 
of time another, less expensive, but equally fictitious and collusive, 
proceeding was recognized for dealing with estates tail. This pro- 
ceeding was called a fine^ and had the effect of barring the tenant in 
tail's issue, but not the rights of the remaindermen or reversioners. 
In other words, a fine only created a base fee ^ i, e. a fee simple as long 
as the issue of the tenant in tail continued. 

The proceedings in these fictitious actions (which are more fully 
treated of in a subsequent chapter, see Chap. XIX. /?oj?^), though of 
a very intricate and expensive nature, continued to be used until the 
year 18-J-i, when they were abolished by the Fines and Recoveries 
Abolition Act (3 & 4 Will. 4, c. 7^), and in lieu of them it was 
provided that a tenant in tail might, by executing an ordinary deed 
(known as a disentcdling assurance), and enrolling it in the Court of 
Chancery within six months of execution, turn the estate tail into an 
estate in fee simple, the protector's consent being obtained. The first 
tenant for life is usually the protector, and if the deed is executed 
without his consent a base fee only is created. 

An example may perhaps show you the effect of a recovery, a fine, 
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txA ft ■iis^iitailir.z xspi^nn-^?. S iTTrjjLz^ liZ'i* mpe grmnted by A. to 
B. ftn-i tbr Lrlrs -1 LI* t4>iT. Uz^irr sc fi. ft ?n^t, besides B. there 
ftre tTTC per?«:!i5 iL.*rr*:*t^L n !=.->, tie is^i-* cf B. or the hein of his 
b.<ij, wL3 will, if tie ir^Ate i* 1-ft ftl ::•*, g*^t is ea B.*4 death, and A. 
the grantTT, who i* trie cwner cf tie rrTrr^i-.o* ftnl h^pes to get the 
estate Wk in tie ever.: cf tie issue •:£ B- fiilin;? ftt ftnv time. 

If B. sii5rr^ ft re<^:Terr, c.t oeIt wen? tie liirhtd of his issue 
barred, but the ri^lt* •,£ A. were larred ftl5*\ B. ftcquiring imder the 
jii'igTneiit in the re^jt^very fti-ti -n an e^state in fee ^mple. 

If, however, instead of sudrri:: > a iev\>TerT, B- levied a fine, the 
rights of hia issue only were birred and n.^t the rights of A., who 
would, notwithstanding the fine, be entitled to the reTersion in the 
lands, into whomsoeTer*s hands they might hare got, in the event of 
B.'s issue failing, B. acquiring under the fine a base fee only. 

Since 3 4 4 WilL 4, e, 74, an ordinary deed executed by B. and 
enrolled in Chanceiy within six months^ will give B. the fee simple in 
the lands, but if his estate tail had been preceded by a life estate, say 
in favour of C, then C. would be protector and his consent to the 
deed would be necessary, otherwise B. would acquire a base fee only. 

Points to xotb. 

L The different senses in which the word " estate " is used in con- 
nection with tenements. 

II. What is meant by a ^^ freehold " estate, and how such estates are 
divided. 

m. What the word inheritance or fee signifies, and what tHe 
different kinds of estates of inheritance are. 

rV. The definition of an estate in fee simple. 

V. What the expression " seised in his demesne as of fee " means. 

VI. What led to the passing of the Quia Emptores statute (18 Edw. 1 , 

c. 1), and what the effect of this statute was. To what tenants 
it did not extend. 

VII. What is meant by the " fee being in abeyance," and what an 

example of it is. 

VIII. Why it was that, under the feudal system, in granting lands 
by deed, the word "heirs" was absolutely necessary to give 
an estate of inheritance, and what the Latin maxim applicable 
was. How far the feudal rule is affected by the Conveyancing 
Act, 1881 (see post, p. 27). 
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UK. What the different kinds of estates tail are. 

X. What words of limitation in a deed and will respectively must be 
used to create an estate tail. How far the question is affected 
by the Conveyancing Act, 1881. 

[N.B. — This statute provides, in deeds executed after the 
31st December, 1881, an estate tail may be created by a con- 
veyance to a man ^* in fee tail," and an estate in fee simple 
by a conveyance to a man *' in fee simple," equally as by a 
conveyance to a man and the heirs of his body, or to a man 
and his heirs.] 

XL What estates in Frank marriage were. 

XTT. Eor how long the statute De Doms remained in strict force, 

and what inconveniences resulted from the strict law of 

entails. 

Xm. What rights were given to tenants in tail with regard to their 
estates by statute 4 Hen. 7, c. 24 (as explained by 32 Hen. 8, 
o. 36), and 32 Hen. 8, c. 28. 

XIV. In what year and by what statute fines and recoveries were 
abolished, and what mode was substituted for barring entailed 
estates. 

XV. Who, under the Fines and Eecoveries Act (3 & 4 Will. 4, o. 74), 

the " protector of the settlement " is, and what the result is 
if a disentailing assurance under the act is executed without 
his consent. 

XVI. When estates tail were rendered liable to — (1; forfeiture for 
treason; (2) payment of debts (a) when the tenant became 
bankrupt ; (b) when judgment was signed against him. 

XVII. What construction was put on 43 Eliz. c. 4, on an appoint- 
ment to a charitable use made by a tenant in tail. 

XVin. What powers of leasing entailed estates was given to tenants 

in tan by 3 & 4 Will. 4, c. 74. 
XIX. What a quasi entail is and how barred. 

Chapter IV.— Freehold Estates not of Inheritance. 

Bemakks. 

Freehold estates not of inheritance consist of life estates, and 
are either conventional^ i, e, created by act of the parties ; or legale 
i. e. created by act of the law. 
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Conrentional estates for life arise under an express grant for life, 
or under a general grant without any words of inheritanoe ; and they 
may be either for a man's own life, for that of another person, or for 
aeveral lives. If A., entitled to a life estate in pr^)perty, grant it to 
B., B. becomes tenant pur autre tie^ and A. is called the cestui que vie 
(the person for whose life B. holds). Freeholds not of inheritance 
are conferred in the same way as freeholds of inheritance. 

Legal estates for life consist of — 

(a) Estates in tail after powibdity of iwue extinct^ occurring when 
two persons are tenants in special tail, and one of them dies before 
issue has been bom, the surviTor is called tenant in tail after possibility 
of issue extinct^ and his estate partakes more of the nature of a life 
estate than that of an estate tail. Thus, if lands are limited to A. 
and the heirs of his body by his wife B., and B. dies without having 
had issue, A. becomes tenant in tail after possibility of issue extinct. 

(b) Estates by the Curtesy of England,— An estate to which a man 
is entitled on the death of his wife in lands of which she was seised 
in fee. To make such an estate attach the requisites are— (1) a mar- 
riage properly entered into, and not put an end to by divorce; 
(2) actual seisin of the wife ; (3) issue bom alive capable of inherit- 
ing ; (4) death of the wife in the husband's lifetime. In gavelkind 
lands the birth of issue is not necessary to give the husband an estate 
by the curtesy, but in other lands this birth of issue alive in the 
mother's lifetime, and capable of inheriting the property, is absolutely 
necessary. When a child is bom, the husbcmd is said to be tenant 
by curtesy initiate^ and when the wife dies tenant by curtesy con- 
summate. 

(c) Estates in Bower. — The right of a wife on the death of her 
husband to claim under certain circumstances a third part (in value) 
of his estates of inheritance, to which any issue she might have had 
(whether she had or not) might have inherited. 

Common law dower (». e. the dower of women married before 1834) 
attaches to all estates of inheritance of which the husband was solely 
seised at any time during coverture. It does not attach to equitable 

estates. 

Where the right has once attached, it has priority over all claims, 

and cannot be defeated by any conveyance or act of the husband 

only; and consequently this kind of dower, where it has once 

attached becomes a blot on the title. Plans were therefore invented 
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to prevent dower attaching. Out of many methods deyised for this 
purpose the one most usually adopted was of oonveyiug the lands to 
a purchaser in the following way, namely — to suoh uses as he should 
by deed or deeds appoint, and in default of, &c., such appointment to 
his use for Hfe, and after the determination of his estate in his life- 
time to the use of a trustee for him for life, with an ultimate 
remainder to the use of his heirs and assigns. Under these uses, 
which are spoken of as uses to bar doirer^ the purchaser never acquired 
an estate of inheritance in possession, and consequently dower did 
not attach, while at the same time he could, by exercising his power 
of appointment, deal with the property as he liked. These uses 
should still be inserted in a purchase deed where the purchaser was 
married before the Ist January, 1834, if his wife is alive, but they 
are useless in other cases. 

Statutory doicerj or dower regulated by 3 & 4 Will. 4, c. 105, 
applying to persons married after the 1st January, 1834, only attaches 
to those estates of inheritance of which the husband died solely seised^ 
and a mere declaration in any deed or in his will that his widow 
shall not be entitled to dower is sufficient to bar her right to dower ; 
but this declaration should never be inserted, as the husband can 
dispose of his lands by deed or will without her concurrence, and his 
grantee or devisee holds the lands free from all claims in respect of 
dower, and statutory dower consequently only arises imder an in- 
testacy, and the widow is entitled to at least as much consideration as 
the heir. This dower attaches to equitable estates. 

The widow to be entitled to dower must be over nine years of age, 
and must have been the actual wife of the deceased, who must not 
have been a traitor. 

Other kinds of dower, which are now unknown, are, (1) dower by 
particular custom, (2) dower de la plus belle, (3) dower ad ostium 
ecclesisB, (4) ex assensu patris. 

In addition to barring dower in the way mentioned, it might also 
be barred by (1) a fine levied or a recovery suffered by the wife, or, 
since 3 & 4 Will. 4, c. 74, by deed acknowledged by the wife, (2) by 
the husband being convicted of treason or being divorced from his 
wife, (3) by jointure. With regard to jointure — that is, a sum of 
money settled on the wife in lieu of dower— in order that it may 
effectually bar dower, the following are the requisites: — (1) it must 
take effect immediately on the husband's death ; (2) it must be for 
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her own life at Last ; v-l^ it mtist I* made to the wife henelf • (4) it 
must be mailf in Mti>f.vti..i, of her whole dower ; (5) it most b^ made 
b.f..re mam;i^s f.r if made after marriage (when it is caUed eguit- 
a'.U j:.n.turf) the wife can eh^ on the husband's death whether to 
•cvpt the sum so settlt-d on her or to take to her dower. 

All tenant* for l;fe, unK^ specially restrained, are entitled to reason- 
al.le estovers or Mes, but unless they are tenants for life without im- 
peachment for wa>te, thej must not be guilty either of rv/unfary waste 
by cutting timWr, pulling down the buildings, opening mines, or 
doing other acts wher*.by injury is caused to the inheritance or of 
j>rrm,^,rr waste, •. f., allowing the premises to faU into ruin for want 
of n-pair. It is, however, doubtful whether a tenant for life is at 
the present time responsible for waste which is merely permissive. 
Tenants for hfe without unj^eachmeut for waste can commit aU 
ordinary waste with impunity; but they must not puU down the 
family mansion, cut ornamental timber, or plough up any part of the 
park surrounding the mansion-acts known as eguitabk tcaste, because 
formerly r^ed on^y m equity, but now such ad« are r;st™ined 
m aU the Divisions of the High Court, sect 25 of the Judicature 

t r,f u^ , '^^ \*'°"'* ^""^ ^" ^"^^^^^ impeachment for 

waste shaU have no leijal right to commit equitable waste 

mh regard to rights of leasing possessed by tenants for life 
i''^'*^^/'^"^"^';^''-^'''!^'''''/' ^« P«>^ons of the Settled Estates 
Act 1877, must be borne m mmd. This act repeals, while it re-enacts 

vI^K^'Ir^^ r. "^^r*^*""^ ^^ V^^or^ of the Settled 
Estates Act, 1856, and Amendmg Acts. Under the new Act (40 * 

41 Vict c. 18) all tenants for Hfe may grant leases ofly pi^M 
their estates (except the mansion and the demesnes) for twentv one 
years as to English estates, and thirty-five years as to Irish ertates 
provided the followmg conditions be complied with, viz. :— ' 

(i.) The lease be by deed ; 

(ii.) The best rent be reserved ; 

(iiL) The lease be made to take effect in possession or within one 
year, the lessee executing a counterpart ; 

(ir.) All the usual covenants be les^ved ■ 

(v.) A proviso for re-entry, on non-payment of the rent for a 
period of twenty-eight days after it becomes due b« 
inserted. ' °® 
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These leases for twenty-one years may be granted without any 
leave, when the life estate arises under a settlement dated after Ist 
November, 1856. With the leave of the Chancery Division of the 
High Court, the following leases can be granted, whatever the date of 
the settlement^ viz., agricultural leases for twenty-one years in England, 
and thirty-five years in Ireland ; mining leases and leases of easements 
for forty years ; repairing leases for sixty years ; and building leases 
for ninety-nine years ; and for longer periods where the custom of 
the country admits it, except agricultural leases, which cannot be 
made for longer than twenty-one years. 

Points to note. 

I. Why it is that a grant for life generally without words signifying 

whether it is intended that the estate should continue during 
the grantee or grantor's life, is construed to be an estate for 
the life ojf the grantee. 

II. Why grants are expressed to be for the grantee's natural life, and 

not for his life generally. 

III. What the meaning of the terms (a) estovers, (b) botes, (c) emble- 

ments is. 

rV. What provisions relating to emblements are contained in 14 & 15 
Vict. c. 25. 

V. What provisions, with regard to the apportionment of rent, are 

contained in 11 Geo. 2, c. 19 ; 4 & 6 Will, 4, c. 22, and 33 
& 34 Vict. c. 35. 

VI. Who a " tenant in tail after possibility of issue extinct " is ; why 

this definition exactly marks him out, and what rights over 
the estate he possesses. 

VII. What "dower" is, and whence the term is derived. How 

English dower differs from the Roman " dos." 

Vin. Who may become tenants in dower, and what the meaning of 
the maxim Ubi nullum matrimoniumj ibi nulla dos is (see 
Appendix A.) 

IX. Whether widows of attainted felons or traitors can be endowed 
(see 13 Edw. 1, st. 1, o. 34 ; 1 Edw. 4, c. 12 ; 6 & 6 Edw. 6, 
c. 11, s. 13). 
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X. Out of what estates dower can be claimed, and how in this respect 

the dower of women married before Ist January, 18^4, differs 
from that of women married since that date. 

XI. What the five species of dower formeriy were, and how dower 

ex assensu patris differed from dower ad ostium ecclesite. 

XII. What the term " quarantine " in connection with dower means. 

XIII. The various ways in which dower may be barred. 

XIV. What "jointure" is, and how defined by Sir Edward Coke, 
and what enactments respecting it were contained in the 
Statute of Uses. 

XV. In what respects jointresses have advantages over tenants in 

dower, and vice vend, 

XVI. Why it is desirable on a purchase of lands, if the purchaser 
was married before 1834 and his wife is still living, that the 
conveyance should be made to uses to bar doicer^ and why if 
married since this date it is imnecessary. 

;^YJI^ In what respects the Dower Act, 1833 (3 & 4 Will. 4, c. 105), 
curtailed, and in what respects it enlarged, the rights of 
widows with regard to their dower. 

^Yjjj^ Of what nature the dower and curtesy in gavelkind lands 
respectively are. 

Chapter V.— Of Estates less than Freehold. 

Bemarks. 

Estates less than freehold are either for years (which includes a 
yearly tenancy), at mllj or by sufferance^ and form part of the owner's 
personal estate, and are commonly called " Chattels Real." Ton may 
find some difficulty in understanding why leases for a term of years 
(however long) in lands should be personal property, and therefore 
less valuable than a life estate, and some explanation is desirable. 

You will remember that the reason that lands, tenements and other 
immoveable property were termed real property, was because if the 
owner of them were turned out of possession he could recover the real 
land, &c., itself; and, on the other hand, that the term personal 
property was applied to goods, chattels and other moveable property, 
because if the owner was deprived of them, he could not get back the 
goods, &c., themselves, but he had a remedy only against the person 
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who took them away. Now in early days a lessee of lands was 
usually only a sort of bailiff, and had no certain interest in the land, 
and if he was ejected by his landlord, he had no remedy by which he 
could get back the real land, — ^his only remedy was against his land- 
lord for damages ; and consequently leases, although they were 
interests in land, were deemed personal estate ; and when, in course of 
time, the interest of the lessee in the lands leased to him became a 
beneficial one, and he could, if he was wrongfully evicted, get back the 
lands for the remainder of his term, no change occurred ; and at the 
present time a man who is possessed of a term of years in land, how- ^ 
ever long and however valuable — e. g. a term of 999 years at a pepper- 
corn rent — has only a chattel interest, which on his death intestate 
will not go to his heir, but will devolve on his administrator, and by 
him be distributable among his next of kin. 

With regard to leases you must not forget, that although leases are 
for a shorter term than three years, they must not only be in writing, 
under the Statute of Frauds, but by deed, imder 8 & 9 Vict. o. 106, 
unless the rent reserved in them be two-thirds of a rack or full rent, 
and this applies of course to tenancies from year to year. 

Tenancies from year to year are either created in express terms or 
implied from the payment of rent yearly, half-yearly or quarterly. 
On the death of the tenant, his executor or administrator becomes 
tenant, and the tenancy goes on until it is determined by either land- 
lord or tenant giving to the other half a year's notice, or a year's 
notice with regard to tenancies coming within the provisions of the 
Agricultural Holdings Act, 1875, to quit ; but the notice must in all 
cases be given half a year or a year, as the case may be, before the 
quarter day on which the tenancy began. 

Estates at will are those held at the will of either party, and can be 
determined suddenly at any time by either landlord or tenant ; but 
if the landlord determines such a tenancy, the tenant can claim 
emblements. The death of either party, or any act inconsistent with 
the tenancy, e. g,j the tenant committing waste, also determines it. 

On account of the imcertain nature of these tenancies, the Courts 
will, whenever they can, convert them into tenancies from year to 
year. 

Estates at sufferance arise where a tenant holds over after the expi- 
ration of his tenancy. In such a case, unless he be tenant of the 
king, when he is deemed an intruder, he is called a tenant at suffer- 

G. D 
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anoe. If the landlord accept rent yearly, half-yearly, or quarterly 
from such a tenant, he becomes a tenant from year to year. 

Points to note. 

I. The derivation and meaning of the term chattel real. 

II. How chattels real differ from freeholds. 

III. Why it is that a lease for as many years as I shall name is a 

good lease, whereas a lease for as many years as I shall live is 
void altogether, and what the Latin maxim is. 

rV". What the difference (if any) is between a demise for tweli^e 
months and a demise for a twelvemonth, 

V. What an tnteresse termini is. 

VI. What rights of committing volimtary waste or allowing per- 

missive waste tenants at will, from year to year, and for a 
term of years have. 

VII. What a tenancy at sufferance is. 

Vill. What remedy a landlord formerly had against a tenant at 
sufferance, and what additional rights have been given to him 
by 4 Geo. 2, c. 28, and 11 Geo. 2, c. 19. 

IX. When proceedings can be taken (a) before justices of the peace, 
(b) before a county court judge, to recover the possession of 
property from tenants at sufferance (see 1 & 2 Vict. o. 74, and 
19 & 20 Vict. c. 108, s. 50). 

Chapter VI.— Of Estates upon Condition. 
Points to note. 

I. Into what sorts estates upon condition are divided. 

H. Under what circumstances estates upon condition are implied in 
law. (Two or three examples should be remembered.) 

III. Of what two kinds estates upon a condition in deed are. 

IV. What the difference between estates upon condition subsequent 

and precedent is. 

V. How estates upon condition subsequent differ from conditional limi" 

tation. 

VI. Whether or not in all or any cases or case where there is a breach 

of a condition subsequent it is necessary for the lessor to enter 
in order to avoid the estate. 
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VII. Supposing A. grants to B. an estate for a term of years subject 
to the payment of an annual rent, with a condition of re- 
entry if the rent is not duly paid, whether at common law A. 
could assign the benefit of such condition to a third person ; 
and whether he could have done so had the estate been created 
by way of conditional limitation, viz. to B. for a term of 
years or until he neglected to pay the rent reserved ; and how 
far the question is aflEected by 32 Hen. 8, c. 34. 

Vm. What the effect is with regard to (1) a condition precedent ; 
(2) a condition subsequent where the condition is impossible, 
illegal or repugnant. 

IX. "What the term "mortgage" signifies, and how a vivum vadium 

differs from a mortuum vadium. 

X. The different lights in which a mortgage is regarded at law and 

in equity. 

XI. The meaning of the terms " equity of redemption " and " fore- 

closure." 

XTT. The time within which actions to redeem and foreclose a mort- 
gaged estate must now be brought under the Beal Property 
Limitation Act, 1874 (37 & 38 Vict. c. 57 ; see also table 
given post. Book V. Ch. X.) 

Xin. What rights a mortgagee has over the mortgaged estate at 
conmion law, and what additional rights were conferred on 
him by the Conveyancing Act, 1881 (44 & 45 Vict. c. 41). 

[N.B. — This act gives to mortgagees a power of sale, a 
power to insure, to appoint a receiver, and to fell timber when, 
the mortgage deed is dated after 31st December, 1881 (see 
post, p. 100).] 

XTV. What statutes merchant and statutes staph are, and why they 
have fallen into disuse. 

XV. What an estate by elegit is, by what statute created, and why 

so called ; and what additional rights have been conferred on 
tenants by elegit by statutes 13 Edw. 1 (De Mercatoribus) ; 
29 Car. 2, c. 3 ; and 1 & 2 Vict. c. 110. 

XVI. Why it is that tenants by elegit, statute merchant and statute 
staple have chattel interests only. 

d2 
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Chapter VH.— Of Estates in Possession, Reversion, and Remainder. 

Eemarks. 

This is a very important, as well as a very difficult, chapter. 

As to the time of their enjoyment, estates are either in possession^ 
t. e. the tenant is entitled to the actual pernancy of the profits (it is 
not necessary that the tenant should be actually in possession, hut he 
must have the immediate right of entry on the lands), or in expectancy y 
i. e. his right depends on some subsequent circumstance or con- 
tingency. 

Estates in expectancy are of two kinds, viz. reversions and remainders ; 
and while they remain such, they are incorporeal hereditaments, but 
when they fall into possession, they become corporeal property. 

Remainders and reversions are the residue of a larger estate after a 
smaller estate has been granted out. If such re8i4ue is not granted 
away by the grantor, it remains in him, and is called his reversion^ 
from the fact of the estate reverting back to him on the determi- 
nation of the smaller estate ; but if such residue is conveyed away 
by the grantor, at the same time as the particular estate is created, 
and by the same deed, it changes its name, and is then known as a 
remainder. Eemainders thus arise by act of the parties, being created 
by express grant, whereas reversions arise by operation of law. 

Remainders are of two kinds, vested and contingent. Vested re- 
mainders, or remainders executed^ as they are called, arise where 'the 
reversion is limited to a living person to vest in him on a certain 
event. Thus, a grant to A. for life, remainder in fee to B. (a living 
person), gives B. a vested remainder. B.'s estate is said to be vested, 
because it is ready to take effect immediately A., who is the owner of 
{h.^ particular estate, dies. Supposing, however, the grant had been 
to A. for life, with remainder to B.'s son, who was not at the time of 
the grant bom, the remainder would be a contingent one, it not being 
ready from its commencement to come into possession immediately 
A.'s estate determines. 

Contingent remainders, or remainders executory ^ as they are some- 
times called, are those which are limited to an uncertain person, or 
upon an uncertain event. 

The rules to be observed with regard to all remainders, vested as 
well as contingent, are — 

(1.) There must be some particular estate preceding them. 



COURSE OP READING. 37 

(2.) The remainder must pass out of the grantor at the time of the 
creation of the particular estate. Thus, if A., seised in fee, 
grants B. a life estate by one instrument, and by another 
instrument subsequently executed he grants away his rever- 
sion to C, C/s estate is not a remainder, but only a rever- 
sion. 
(3.) They must be made to take effect in possession immediately 
the particular estate determines. (This rule, however, is 
now subject to the provisions of the Contingent Remainders 
Act, 1877 ; see post, p. 99.) 
The two following rules have application to contingent remainders 
only : — 

(1.) If the remainder amount to a freehold, the estate preceding 
them must be an estate of freehold, otherwise the remainder 
will be void. (Thus, in the example of a contingent 
remainder before given, had the estate limited to .A. been 
for a term of years (however long), as a term of years is 
not a freehold, the remainder to B.'s son would be void, the 
remainder being of a freehold estate, and therefore requir- 
ing a particular estate of freehold to support it.) 
(2.) Every contingent remainder must become vested either during 
the continuance of the particular estate, or eo instanti that 
it determines. 
(N.B. — This rule is now subject to an important exception created 
by the Contingent Remainders Act, 1877 ; see post, p. 99.) 
A third rule with regard to contingent remainders might be added, 
namely, that the remainder will be void if the uncertain event, 
on the happening of which it is to take effect, is of an illegal or 
immoral nature. Thus, if a limitation is made to A. for life, with 
remainder to B., if at A.'s death he shall have an illegitimate son, or 
be cohabiting with C, the remainder will be void as being contra 
bonos moreSy and therefore against the policy of the law. 

In connection with the law of contingent remainders, the rule in 
the celebrated Shelley* 8 case must be remembered. 

To explain this rule. Supposing property is given by deed or will 
to A. for life, followed either immediately or mediately {i, e.y with 
some other estate intervening) by a remainder to his heirs or the 
heirs of his body, A. does not, as might be supposed, take an estate 
for life only, and his heir an estate in fee simple or fee tail, but the 
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inheritanoe passes to A. just as if the gift had been to him and his 
heirs or the heirs of his body simply, the word " heirs " being used 
as a word of limitation and marking out A/s estate, and not as a 
word of purohase giving anything to the heirs. The origin of the 
rule is doubtless somewhat obscure, but it seems to have been intro« 
duoed to proteot the feudal lord, who would have lost many feudal 
incidents had the heir taken by purchase instead of by descent. 

Points to note. 

I. How an estate in possession may be defined. 

U. What the terms reversion and particular estate mean. 

m. What the usual incidents connected with a reversion are, and 
how herein reversions differ from remainders. 

IV. When a reversioner is said to be seised of the land "«n his 

demesne as of fee," and when " of his reversion as of fee," 
and what the reason for the difference in the expression is. 

V. What effect at common law a feoffment by a tenant for life for a 

larger interest than he himself possessed, — e, g. by his enfeoffing 
another in fee, — ^had on the reversion, and what alteration on 
this point was made by 8 & 9 Vict. c. 106, s. 4. 

VT. What the doctrine of " merger" of estate is, and under what cir- 
cumstances a particular estate is sunk or lost in the reversion. 

VII. Why it is that (1) if A., the reversioner, marries B., the tenant 
for life, (2) if A. is tenant in tail, and he purchases the 
reversion in fee, there is in neither case any merger. 

"Ylil. What a "remainder" is, how it differs from and how it 
resembles a reversion, and why it is that a remainder cannot 
be limited after a fee simple estate has been granted. 

IX. Why it is, that, at common law, if A., seised in fee of lands, 

convey them to B., to hold to him and his heirs, from the end 
of next weeky the conveyance is void ; but that if the convey- 
ance had been to C. for three years, with remainder in fee to 
B., the conveyance would have been good. 

X. Which of the following remainders are good, and why : — (1) a 

remainder to B. after the determination of an estate at wiU to 
A. ; (2) a remainder to the survivor of A. and B., who are 
joint tenants of the particular estate ; (3) a remainder to B. 
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at the expiration of one day after the death of A., the parti- 
oular tenant for life. 

XT. When a remainderman may be said to be seised "in his 
demesne." 

XII. Why it is that a grant to A. for life with remainder to B. for 

life gives B. a vested remainder, although he may never get 
the estate at all, as he may die before A. 

XIII. What is meant by "a contingent remainder with a double 
aspect." 

XrV. Under what circumstances a contingent remainder would have 
become extinguished or failed of effect prior to the year 1845 ; 
and what alteration in the law was effected by 8 & 9 Vict. 
c. 106, passed in that year ; in other words, why trustees were 
before 1845 necessary to protect contingent remainders, and 
why unnecessary since that year. 

XV. What the expression " uses in strict settlement " means. 

XVI. What the rule in Shelley^s case is, and what the reason of the 
rule is supposed to be. 

XVII. What protection has been afforded to remaindermen and 
reversioners by 6 Anne, c. 18. 

XVEII. What the provisions of 31 Vict. c. 4, as to the sales of 
reversions are. 

Test Paper to work out. 

1. Name the various tenures by which lands were held prior to 
12 Car. 2, c. 24. Explain the nature of each tenure shortly, and 
state which of the tenures still exist. 

2. Define the terms (a) freehold; (b) fee; (c) donee in tail; 
(d) quasi entail. 

3. What was the object and effect of the Quia Emptores and De 
Donis statutes respectively ? How can a tenant in tail at the present 
time acquire (1) an estate in fee simple ; (2) an estate in base fee in 
the entailed land ? 

4. Explain the terms (a) tenant pur autre vie; (b) waste; 
(c) estovers ; (d) emblements ; (e) dower ; (f ) curtesy ; (g) tenant in 
tail after possibility of issue extinct. 
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5. What powers as to cutting timber and committing waste has a 
tenant for life P A. is tenant for life without impeachment for waste, 
can he commit what waste he pleases P 

6. State the yarious ways in which a chattel real differs from a 
freehold. 

7. What is the difPerence between (a) estates held on condition 
subsequent and on condition precedent; (b) conditions subsequent 
and conditional limitations P 

8. Distinguish accurately (a) remainder from reversion; (b) a 
vested remainder from a contingent remainder. 



Third Week's Work. 

Chapter VIII. — On Estates in Severalty ^ Joint Tenancies^ and 

Tenancies in Common, 
IX. — Of Uses and Trusts, 
X. — 0/ Title in general. 
XL.— Of Title by Descent. 
„ XII.— Q/* Title by Escheat. 
„ XIII. — Of Title by Occupancy. 
„ XrV.—Of Title by Forfeiture. 
„ XV. — Of Title by Alienation in general. 

„ XVI.— Of Deeds. 






Chapter VIII.— On Estates held in Severalty, Joint Tenancy, Tenancy 

in Common, and Coparcenary. 

Eemarks. 

The ownership of property is said to be in severalty when it is in 
the possession of one person, and in community when it is possessed by 
several persons. 

This latter kind of ownership is divided into several kinds, namely, 
— (1) Joint tenancy; (2) Coparcenary; (3) Tenancy in common; 
(4) Tenancy by entireties. 

Of these, Nos. 1, 3 and 4 apply equally to real and personal pro- 
perty, while No. 2 only exists with regard to real property. A few 
words as to each of these tenancies ; and first as to — 

I. Joint Tenants — /. e. two or more persons obtaining an estate by the 
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same title at the same time, in equal interests and by entirety, 
each joint tenant being said to be seised per my et per tout; 
i, e, of a part and of the whole of the estate. 

These tenants thus have — must have in fact — the four unities of 
p-OBsession, i-nterest, t-itle, and t-ime of commencement of title. 
(N.B.— The initial letters spell Pitt,) 

An important right existing among joint tenants is the right of 
survivorship, or jus accrescendi as it is called ; that is, that on the 
death of one joint tenant his interest survives and passes to the other 
joint tenants ; and this although he may have made a will, or died 
indebted and left no other property wherewith his debts may be 
satisfied, the maxim being " Jus accrescendi prcefertur ultimce voluntati 
ac oneribus.^^ (For a translation see Appendix A.) On account of 
this right trustees are always made joint tenants. 

II. Coparceners — i. e, two or more persons who together form an 

heir. 

These tenants can only claim by descent either at common law (and 
here they are always females or descendants of females), or by custom, 
when they may be males or females, as in Kent, where the custom 
of gavelkind prevails, on the death* of the owner of real property 
intestate, his lands go not to his eldest son, but to all his sons (if 
he have any), and, if not, to all his daughters equally, in either case 
as coparceners. These tenants are not seised jo^r //ly etper tout^ and 
so have no entirety of interest, and consequently no right of survivor- 
ship between them; nor need their interests vest at the same time, and 
so they have no unity of time of the commencement of their title. 

III. Tenants in common — i. e. several persons who have obtained 

distinct undivided shares in property either by express grant 
or by the destruction of an estate in coparcenary or joint 
tenancy. 

The only unity they need have is that of possession. 

In creating this kind of tenancy it is better to distinctly state that 
the tenants are to take in common, although in deeds founded on the 
Statute of Uses, and in wills, other words are sufficient to create a 
tenancy in common, such as equally to be divided between the tenants, 
or similar words showing an intention that the tenants should take in 
distinct shares. 
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rV. Tenants by entireties — t. e, a man and wife who have acquired 
lands under a oonyeyance to them in words whioh, had they 
not been man and wife, would have made them joint tenants. 

The tenants are seised per tout et non per my^ each tenant having 
the entirety of the estate^ and neither being able to dispose of it 
without the consent of the other; and if not disposed of during 
coverture^ the survivor takes it. During their joint lives the husband 
takes the rents and profits. 

Nothing more need be added about tenants by entireties ; but it 
seems desirable to draw your attention to some of the leading dis- 
tinctions between estates held in joint tenancy, coparcenary, and 
tenancy in common. These distinctions may be conveniently thus 
stated: — 

(a) Joint tenants and tenants in common take by purchase; 

coparceners take by descent. 

(b) Joint tenants and coparceners always have a unity of title, 

while tenants in common need not have, 
(o) Joint tenants, being seised per my et per touty have the right of 
survivorship between them, whereas tenants in common and 
coparceners have not, they being seised per my only, 
(d) Joint tenancies and tenancies in common can exist in both real 
and personal property, while coparcenary can only exist in real 
property. 
The question now which will naturally occur to you is, " Can these 
various co-owners in any way sever the tenancy, and so turn the 
estate into an estate in severalty ?^ 
This severance may be effected in several ways ; and first by — 

I. Partition ; and this may be done voluntarily by agreement between 
the co-owners, and compulsorily through the medium of the 
ffigh Court of Justice (Chancery Division). 

With regard to the compulsory partition, coparceners had always 
the right to compel it, — hence according to Lyttelton they were 
called coparceners ; but joint tenants and tenants in common had no 
such right until Henry VIII.'s reign. (31 Hen. 8, c. 1 ; 32 Hen. 8, 
c. 32 ; see Appendix B.) Compulsory partition was formerly effected 
by a writ of partition at law ; but the courts of law could only award 
an actual division of the property into as many shares as there were 
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co-owners ; thus, if A., B. and 0. were joint tenants of a house and 
small field adjoining and resorted to law for a partition, the judgment 
would have been that the house and field be divided into three equal 
parts. In this and similar cases the legal remedy was extremely 
inconvenient, and equity therefore interfered, and in the case supposed 
would have ordered one of the parties to take the house and pay a sum 
of money as owelty or equality of partition to the others, between 
whom the field would probably have been divided. In 1833, the 
jurisdiction at law in partition was abolished by 3 & 4 Will. 4, o. 27; 
in 1841, equity was allowed to compel partition of copyhold estates by 
4 & 5 Vict. c. 35 ; and in 1868, the right to order a sale instead of a 
partition was given to equity by 31 & 32 Vict. c. 40. By sect. 34 of 
the Judicature Act, the partition of real estates is specially assigned 
to the Chancery Division of the High Court. 

The voluntary partition ty agreement among coparceners is effected 
in one of the following ways: — (1) An agreement to divide the 
inheritance into fixed equal parts ; (2) A division of the property by 
a friend of all the parceners, and a choice of the property by each 
parcener according to seniority; (3) A division by the eldest, in 
which case he or she chooses last ; (4) A division of the property and 
the tenants casting lots for their shares. 

The second mode in which a severance of the co-ownership is effected 
isby,— 

II. The vesting by death, purchase or otherwise of the whole estate 
in one tenant in severalty. 

These two modes apply equally to joint tenants, tenants in common, 
and coparceners. 

The third mode, applying only to joint tenants and coparceners, 
is,— 

in. The alienation by one tenant of his or her share to a third 
person. 

Such alienation converts the estate into a tenancy in common 
between the alienee and the other joint tenants or coparceners who 
still hold, as between themselves, as joint tenants or coparceners. 

Joint tenants can also sever the tenancy by releasing to each other. 
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Points to note. 

I. The four different ways in which estates may be held with respect 

to the number and connection of their owners. 

II. Why it is that if lands are limited to A. for life with remainder 

to B. and C. and their heirs, B. and 0. take as joint tenants, 
while if the remainder had been to B. and O.'s son (not bom) 
no joint tenancy would have been created. 

III. What the meaning of the expression per my et per tout in con- 

nection with joint tenancies is. 

IV. What the reason of the rule that on the death of one joint tenant 

his interest in the property survives to the others is. 

V. What is the meaning of the maxims, " Pars ilia communis accrescit 

superstitihuSy de persond in personam^ usque ad ultimam super^ 
stitem/^ " Jus accrescendi prce/ertur onerihus^^^ and " «7ms accre^ 
scendi prcefertur ultimm voluntatV^ (See Appendix A.) 

VI. A., B. and C. being joint tenants, what effect a conveyance to 

D. by C. of his interest would have on the tenancy. 

VII. Supposing A., B. and C. are the daughters of D., and A. on her 

marriage, had received from her father some lands in frank- 
marriage^ and B. and C. had received nothing from him. On 
the death of D. intestate, seised of lands, what the rights of 
A., B. and C. in respect of such lands would be, and whether 
their rights would have been the same, supposing the lands had 
been given to A. otherwise than in frank-marriage. 

VIII. Why it was that at common law joint tenancies were favoured 
rather than tenancies in common. 

IX. Whether a joint tenancy or a tenancy in common is created by 

a conveyance at common law to two persons of an estate 
equally to be divided between them, and whether it would make 
any difference if the conveyance had been one operating 
imder the Statute of Uses. 

X. What cross-remainders are and how they arise. 

Chapter IX.— TTses and Trusts. 
Bemarks. 

The questions which will naturally occur to you when you com- 
mence this Chapter are, What is a use P What is a trust ? 
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In the first place, uses and trusts are closely connected, and before 
the Statute of Uses, passed in Henry VIII. 's reign were almost 
identical. At the present time the term trust is used in two senses ; 
first, in the sense of a confidence reposed in one person for the benefit 
of another; and, secondly, in the sense of an interest, it being the 
equit^iible or beneficial interest in property as distinguished from the 
mere legal ownership, which latter is, in real property law, called 
the use. 

Thus, under a conveyance of lands to 0. to the use of A. in trust 
for B., A. has the use or the legal estate, and is entitled at law to the 
property, and B. the trust or equitable estate, and is entitled in equity 
to call upon A. to account to him for the rents. 

Here the term trust is used in the latter sense referred to, namely, 
that of an interest, and the trust is considered as of a passive nature. 
If, however, lands are conveyed to A. to pay the rents to B., here 
A. has a trust reposed in him, and the term trust is used in the 
former sense referred to, namely, that of a confidence, and the trust 
is considered as of an active nature. Before the Statute of Uses the 
term trust was only used in the sense of a confidence, and the bene- 
cial or equitable interest in land, as distinguished from the legal 
ownership, was termed a use. 

With these few preKminary remarks it will now be my task to 
endeavour to explain to you how it happened, first, that uses were 
introduced into this country; and, secondly, how they afterwards 
became denominated trusts. 

The exigencies of mankind would seem to have always required 
the existence of trusts in the sense of a confidence, and at any rate 
they are of so ancient origin in this country that there is no record of 
the time of their introduction. Uses or trusts in the sense of bene- 
ficial interests, on the other hand, did not exist in this coimtry until 
the reign of Edward I., when they were invented for the purpose of 
evading the Mortmain Acts (7 Edw. 1, c. 1 ; 13 Edw. 1, c. 32). 
These statutes, passed in order to prevent lands getting into the hands 
of religious houses whereby the rights of the lords were defeated, 
provided that lands should not be conveyed for religious purposes, 
and if they were so conveyed should be deemed forfeited to the lord. 
To evade these statutes the monks or clergy procured the lands, which 
they wished to hold, to be given to a third person to the use of the 
religious house. Here was the origin of uses, and under such a gift 
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the third person became the legal owner, and at law the religious house 
got nothing, but the clergy, who were the controllers of the Court of 
Chancery, compelled this legal owner to account to the religious 
house, the owner in equity ^ for the rents and profits. 

A stringent Statute of Mortmain, passed in Bichard's II. 's reign, 
stopped this particular evasion, by proyiding that lands so conveyed 
shotdd be forfeited to the lord, just as if they had been conveyed 
directly to the religious house; but uses having been introduced took 
root in our system of jurisprudence, being found useful for many pur- 
poses, fraudulent and otherwise ; for by their means lands could be 
secretly conveyed and devised by will, were not liable to be forfeited 
for treason, could not be taken under execution, &c. So by their means 
future estates could be created of a nature unknown to the common 
law. So useful were they found to be that lands were conveyed to 
uses ^' to the utter subversion of the ancient laws of this nation," and 
many statutes were passed with the view of reforming and governing 
them (see 1 Eic. 2, c. 9 ; 4 Hen. 4, c. 7 ; 11 Hen. 6, c. 3 ; 1 Hen. 7, 
c. 1) ; but notwithstanding this interference by the legislature uses 
continued to be adopted, and in Henry Vlii.'s reign it was determined 
not to further reform them, but to extirpate and abolish them alto- 
gether, and with this object in view the Statute of Uses was passed. 
Before, however, considering the provisions of this famous Statute it 
may be well to consider some few points of interest connected with 
uses as they existed before the 27 Hen. 8, c. 10, was passed ; and 
first as to — 

(1) Sow they might be created. In one of three ways, viz. (r) ex* 
pressly, as where lands were conveyed to A. to the use of B. ; (ii) t/w- 
pliedlyy as where B. purchases lands, pays the purchase-money and 
takes the conveyance in the name of A. ; here there arose an implied 
use in favour of B. the purchaser, the courts of equity considering 
that he must have intended A. to hold as trustee for him ; (iii) hy 
mere contract, without conveyance. This arose in two cases, namely, 
first, when A. covenanted that he would stand seised of his lands to the 
use of some near relative, e. g. B., his wife ; and, secondly, when A. 
bargaiaed and sold his lands to B. who paid the purchase-money ; 
here the covenantor, in the first case, and the bargainor, in the second 
case, was deemed a trustee for B. in whose favour a use was raised in, 
and enforced by, the courts of equity. 

In each of the above cases, although A. was the legal owner, he was 
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bound to account in equity to B. for the rents and profits of the pro- 
perty. This brings us to the second point to be considered, namely — 

(2) How was the estate of the trustee (A. in the above cases) affected 
by the rules of law ? And generally it may be stated that it was sub- 
ject to the same incidents it would have been had he held it for his 
own benefit. Thus a purchaser for value without notice of the trust, 
the heir of the trustee until Henry VI.'s reign, a creditor who had 
obtained execution, could all hold the lands free from the trust : so, 
too, the widow of the trustee got her dower. The third point for 
consideration is — 

(3) Who could J>e a trustee ? and who was capable of being a cestui que 
trust ? As to this, all persons, excepting persons attainted and aliens, 
could be trustees ; and all persons who could take a conveyance of 
lands directly might take such lands by way of use. Tou must, 
however, bear in mind that if lands were conveyed to the King or the 
Queen, or to any corporation (having a licence in mortmain), to the 
use of a third person, the trustee held the lands in these cases free 
from the trust and the cestui que use had no remedy. 

(4) And lastly comes the question, WTiat property could be made the 
subject of a use ? In general, all corporeal hereditaments might be 
conveyed to uses, whether they were in possession or remainder ; and 
many incorporeal hereditaments, such as advowsons, but naturally 
incorporeal hereditaments, the use of which was inseparable from the 
possession, as ways and commons, could not be conveyed to uses; but 
see now as to easements, 44 & 45 Vict. e. 41, post, p. 100. 

These being some of the rules relating to the law of uses before the 
passing of the Statute of Uses, it now becomes necessary to consider 
what the provisions of this statute were, and in what way these rules 
were affected by it. 

After a long preamble, in which the evils resulting from uses are 
detailed, the statute provided that when any person should be seised 
of " honours, castles, manors, lands, tenements, rents, services, rever- 
sions, remainders, or other hereditaments," to the use^ trust or confi' 
dence of any other person or body politic, such other person, &c. should 
from thenceforth be seised of such hereditaments for the like estate as 
they had in the use, trust or confidence ; and that the estate of the 
person so seised to uses should be in him or them that have the use in 
such quality and condition as they had before in the use. In effect, 
this statute, as by " parliamentary magic," turned the use or former 
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equitable estate into the legal estate, and altogether annihilated the 
estate of the trustee, and thus extirpated, as was supposed, the differ- 
ence between legal and equitable estate. 

Taking the three examples given in the last page, in whioh A. is 
mentioned as the legal owner, and B. as having only an equitable 
interest, the effect of the statute in each of these cases is to transmit 
the possession to B. and make him the legal owner, and destroy alto- 
gether the estate of A. And so in every other case where lands 
under the statute are conveyed unto A. and his heirs, to the use of B. 
and his heirs, A. will get nothing, but B. will take both the legal and 
equitable estate; you must, however, remember tj^at if the estate 
limited to the trustees is of copyhold tenure or only a chattel interest 
the statute will have no effect on it, for the statute uses the word 
seised, a word having no application to these classes of property, and 
therefore if leasehold lands are assigned to A. for 99 years to the use 
of B., here A. is still the legal owner, and B. has only an equitable 
interest, the Statute of Uses having no operation on such a limitation. 

Such being the effect of the Statute of Uses, it becomes necessary 
to inquire how equitable estates, as distinguished from legal estates in 
lands, again arose. 

The Common Law Courts having decided in Tyrrel's case, where 
lands were conveyed to A., to the use of B., to the use of C, that 
under such a conveyance B. was entitled to the property under the 
statute, and that C. got nothing, the Court of Chancery again stepped 
in, and said that it was evident that C. was the party intended to be 
benefited; and although B. was entitled to the property at law, he 
would be compelled in equity to hold the estate in trust for C. ; and 
thus equity gave to the second or last use, or trust as it was called 
after the passing of the Statute of Uses, the same construction as 
before the statute it gave to the first or only use, and the principal 
effect of the Statute of Uses was to add the words to the use to every 
conveyance. Under the Statute of Uses the person having the first 
use has the legal estate, and the person having the last use or trust 
has the equitable estate, any intermediate uses going for nothing. 
Thus, lands conveyed imto D. to the use of A., to the use of B., in 
trust for C, gives A. the legal and C. the equitable estate, and B. 
gets nothing. 

Equitable estates are now spoken of as trusts. 

In dealing with equitable estates the Court of Chancery has, as far 
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as possible, followed the rules of law applicable to similar legal es- 
tates, thus the rule in Shelley's case generally applies to trust estates ; 
there may be equitable, as well as legal, estates for life or years, in 
fee or in tail ; again, equitable estates descend as legal estates, are 
subject to curtesy, and since the Dower Act (3 & 4 Will. 4, o. 105), 
applying to women married after the 1st January, 1834, to dower. 
So they are liable to be taken for payment of judgment debts. 

Equitable estates, however, may be transferred with less formalities 
than are required with regard to legal estates, and on the death of the 
cestui que trust without heirs and intestate there is no escheat to the 
lord, but the trustee holds the property free from the trusts, but 
subject to the cestui que trusfs debts. 

With regard to the estate of the trustee, although liable at law to 
all the rules of law, equity now interferes in the cestui que trust's be- 
half to protect it from liability for the debts of the trustee, from the 
dower of his widow, and statute 13 & 14 Vict. c. 60 makes various 
provisions for the protection of the cestui que tn'fit and his estate ; but 
even now if the trustee conveys the legal estate io a bond fide pur- 
chaser for value without notice of the trust, equity, regarding, as it 
always does, such purchasers in a favourable light, wiU not deprive 
him of the legal estate he has obtained, but will allow him to keep it, 
although thereby the rights of the cestui que trust are defeated. 

Points to note. 

I. In what respects prior to the passing of the Statute of Uses it 

was beneficial to have the legal estate in lands vested in a 
third person for the use of the owner instead of in the owner 
himself. 

II. What according to Lord Bacon the inconvenience of uses being 

resorted to were. 

III. What the requisites are to bring the Statute of Uses into 

operation. 

IV. Why it is that if A. bargains and sells his lands to B. to the 

use of C, B. gets under the statute the legal estate and 0. 
only the equitable interest, while if A. granted the lands in 
the same way B. would get nothing, and 0. would get both 
the legal and equitable estate. 

G. B 
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V. Wliat the doctrine of Scintilla juris was, and when abolished. 

(N.B. — Scintilla juris, A spark (or glimmer) of law or 
right. If lands are conveyed by a father on the marriag'e 
of his son to trustees to the use of the father in fee until the 
marriage, and then to the use of the son for life, the ques- 
tion which formerly arose under such a settlement was. 
Who was seised to the use of the son on the marriage ? 
the Statute of Uses having taken the whole of the seisin of 
the trustee and given it to the settlor. In answering the 
question it was held, that there remained in the trustees a 
scintilla juris, or possibility of being seised to the use of the 
son, and when the marriage took place the seisin shifted from 
the settlor to the trustees, the possibility being then con- 
verted into a fact ; but now by 23 & 24 Vict. c. 38, every 
use takes effect as it arises by virtue of the original seisin 
of the trustee without the necessity of any scintilla juris re- 
maining in him.) 

VI. What estate B. would get imder the following conveyance, 

viz. to A. for life, to the use of B. and his heirs. 

VII. What construction the Courts of Common Law put on the 

Statute of Uses in Tyrrel's case. 

VIII. What the nature of the estate of the trustee at law and of the 
cestui que trust in equity is. 

IX. In what way trustees are protected by 10 & 11 Vict. o. 96, 

and 12 & 13 Vict. c. 74. 

X. How active and passive trusts, executed and executory trusts re- 

spectively differ. 

XI. What the expression that " equity never wants a trustee" means. 

XII. In what way or ways trusts of real and personal property may 

be respectively created and transferred. 

Xin. Why it was formerly advisable to have a long term of years 
assigned " to attend the inheritance," and why it is no longer 
necessary that this should be done. 

Chapter X.~Of Title in general. 
Eemabks. 
After noticing particularly the difference between titles by J9wr- 
chase and by descent, by act of the law and act of the parties, you must 
pass on to — 
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Chapter ZI.— On Descent. 
Eemarks. 

This Chapter is a long and difficult one, and will require very care- 
ful reading. 

To assist 70U in understanding the subject I propose to give the 
most important rules of descent under the Inheritance Act, with a 
simple illustration of each rule. 

Bule I. Descent is to be traced from the last purchaser. 

The word "purchaser'' under the act means any one who last 
acquired the lands otherwise than by descenty escheat^ partition or 
enclosure. Thus, supposing A. devises his lands by will to B., and 
then B. dies (after A.) intestate, without having disposed of the lands 
80 given him, the lands will go to B.'s heir, a devisee under a will 
being a purchaser in ex8U)tly the same way as if B. had actually 
purchased the lands from A. ; but had B. taken the lands as heir 
of A., on B.'s death intestate, as he was not a purchaser, descent 
would not be traced from him but from A. if he had acquired 
the lands by purchase, and if not, then the descent would be traced 
from the last person who could be proved to have so acquired the 
lands. Under the old law, if in the case given B. before his death 
had not become actually seised, either by entering on the lands, or 
by receiving the rents from a lessee of the freehold, descent would not 
have been traced from him, but from A., if A. had been so seised, 
the maxim being Seisinafacit stipitem. This rule, which often caused 
great inconvenience, is now abolished, and, as you have seen, descent 
is always traced from the last purchaser^ whether he actually entered 
or not. 

Eule n. The lands shall lineally descend to the issue of the pur- 
chaser in infinitum. 

This natural rule has always prevailed in England as in other 

countries, and by virtue of it as long as any lineal descendants 

(children, grandchildren, great grandchildren, &c.) of the purchaser are 

in existence, the lands shall go to them before lineal ancestors or 

collateral relations are admitted. Thus, in the case given, if B. left 

a son, a brother, and a father, the lands would go to the son ; so if he 

had left a great grandson, a father, aiid a brother, the great grandson 

would take the property. 

e2 
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Eule m. Among children the lands descend to the sons before the 
daughters, and to the elder son before the younger ; but if 
there are no sons or descendants of sons, then the daughters 
inherit altogether. 

Thus, in the case given, if B. died leaving three sons and two 
daughters, the eldest son would take the whole of the lands to the 
exclusion of the other children ; and if he were dead without leaving 
issue, the second son would take, and so the third son if his elder 
brothers were both dead without issue. This right of the eldest to 
succeed is known as the law of primogeniturey and harsh and inequitable 
as the rule often proves, it has been law in England generally 
(except in some few parts, e.g. in Kent, where gavelkind tenure 
prevails, and all the sons take equally), since at any rate the time of 
Henry III. The origin of primogeniture is traceable to the feudal 
system, under which it was found extremely inconvenient to divide 
the estate up among all the sons, for many and obvious reasons. 

Supposing, however, the three sons were all dead without issue, 
then the lands would descend to B.'s two daughters equally as 
coparceners. 

Eule IV. The issue of any child deceased represent their ancestor, 
subject among themselves to the provisions of the last rule. 

Thus, if, in the case put, B.'s eldest son had died before B. leaving 
a son, here, as B.'s son would have taken the property had he lived, 
his son (B.'s grandson) stands in his place and takes the lands in 
preference to B.'s other children, and the result would be the same 
had B.'s son left a daughter instead of a son, for such daughter 
would stand in her father's place, and take before B.'s second son. 
As another example of this rule, supposing B. had three daughters 
and one died in his lifetime leaving three daughters (granddaughters 
to B.), here on B.'s death his lands will descend to his two daughters 
and three granddaughters as coparceners, the daughters each taking 
one-third and the granddaughters the other third, the share their 
mother (if living) would have had, between them ; had the deceased 
daughter left a son and two daughters, then her son would take her 
share — as in admitting the issue of deceased children, the rule 
as to the preference of males, and the elder to the younger male, 
is observed. 
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Under this rule the iseue are said to take per stirpes and not per 
capita. 

These first four rules are of the greatest importance, as they apply 
equally to estates in fee tail as to estates in fee simple. The remain- 
ing rules which regulate the order in which the ancestors and collaterals 
inherit, only apply to estates in fee simple. 

Bule V. If there are no lineal descendants of the purchaser, the 
lands go to the nearest lineal ancestor living in the preferable 
line. 

Thus if, in the case put, B. died without any children, grand- 
children, or other lineal descendants, but leaving a father, mother, 
brother and grandfather, his lands would go to his father under this 
rule, he being the nearest lineal ancestor, and of the preferable line. 

This rule has made an important alteration of a most just nature 
in the old law, imder which the father and other lineal ancestors were 
wholly excluded, although their issue were allowed to inherit, and, in 
the example put, B.'s brother would have inherited to the exclusion 
of his father and grandfather. The maxim under the old law was 
Hcereditas nunquam ascenditj a rule founded on feudal principles, it 
being thought that in many cases the ancestor would be decrepit, 
and therefore unfit, and often incapable, of renderibig the feudal 
services. 

Eule YI. In admitting the lineal ancestors, the paternal line is pre- 
ferred to the maternal. 

This rule speaks for itself, and an example is shown of it under the 
last rule, where the father is preferred to the mother of B. And not 
only is there this preference of the paternal over the maternal line, 
but in both lines the male branch is preferred to the female. 

Bule YII. The issue of any deceased lineal ancestor shall stand in 
his or her place in the same way as, under Eule IV., the issue 
of children represent their parents, with this addition, that 
those related by the whole blood to the purchaser are preferred 
to those related by the half-blood. 

Thus, in the case supposed, under Eule V., if B.'s father were dead, 
B/s brother would take the property as representing the father to the 
exclusion of the grandfather and mother. The latter part of the rule, 
however, as to the admission of the half-blood, you wiU find more 
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difficult to understand. An example will explain who a kinsman of 
the half-blood is. Supposing B. has by his We, C, two sons, D. and 
E., here D. and E. are kinsmen of the whole blood, being derived 
from the same couple of ancestors, B. and C. Supposing, again, B. 
has by his first wife, C, a son D., and by his second wife, H., a eon 
E., here D. and E., although they have the same father, B., have not 
the same mother, and, consequently, not having the same couple of 
ancestors, they are not kinsmen of the whole, but of the half-blood. 
Now, on B.'s death, he being the purchaser, the lands would, under 
the present, as well as tmder the old law, descend, first, to his son D., 
he being the elder ; and if he were then dead without issue, then to 
* E., the question of half-blood not here arising ; but supposing on B.'s 
death that the lands go, under B.'s will, to D., who afterwards dies 
intestate, and without issue, leaving his brother E. of the half-blood, 
and two sisters of the whole blood (t. ^., B.'s daughters by his first wife, 
C), the lands will go to the sisters of the whole blood, or, if they are 
dead, to their issue (if any) ; and if they have died leaving no issue, 
then the lands will go, under this rule, to E., D.'s brother of the half- 
blood, the common ancestor, B., being a male, and the rule being that 
" Any one related to the person from whom descent is to be traced by 
the half-blood, shall be capable of being his heir ; and the place in 
which any such relation by the half-blood shall stand in the order of 
inheritance, so as to be entitled to inherit, shall be next after any 
relative in the same degree of the whole blood and his issue where the 
common ancestor shall be a male, and next after the common ancestor 
where such common ancestor sfiall be a female. ^^ 

These italicised words require some explanation. In the case we 
have been considering, the common ancestor was a male, and, con- 
sequently, the half-blood inherited next after the kinsmen of the 
whole blood in the same degree, and their issue. Supposing, how- 
ever, the common ancestor had been a female, that is, had the mother 
been twice married instead of the father, then the half-blood could 
not inherit imtil next after the common ancestor, t. e., the mother. And 
before the maternal line is admitted the whole of the paternal line 
has to be exhausted, as was mentioned in connection with Bule VI. 

A consideration of this rule, as to the admission of the half-blood, 
will show you that where the common ancestor is a male the half- 
blood have a very fair chance of inheriting ; but that where the com- 
mon ancestor is a female their chance is remote. 
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Before the Inheritance Act, the half-blood were wholly excluded, a 
rule which seems to have been based on no sound reasoning, and 
which often operated very harshly. 

Bule Vlll. Where there is a total failure of the heirs of the pur- 
chaser, the descent shall be traced from the person last entitled 
to the land, as if he had been the purchaser thereof. 

This beneficial rule was added by 22 & 23 Vict. c. 35, ss. 19, 20, 
commonly known as Lord St. Leonards' Act, with the view of pre- 
venting escheats. Thus, before this rule, if the son of an illegitimate 
purchaser had inherited land on his father's death, and then died in- 
testate and childless, the lands escheated ; for the purchaser, having 
been a bastard, could have no heirs beside those of his own body. 
Now, however, in such a case, as there are no heirs of the last pur- 
chaser, imder this rule the lands would not escheat, but descent 
would be traced from the purchaser's son, the person last entitled^ just 
as if he had been the purchaser, and the lands would go to the son's 
mother and her heirs. 

To sum up the above rules, in tracing descent under the present 
law : first, the lineal descendants of the last purchaser must be ex- 
hausted, then come the father and his issue, then the grandfather and 
his issue (on the father's side) ; the rules as to males being preferred 
to the females, and the elder male to the younger, and as to the half- 
blood, being observed. The male paternal ancestors and their issue 
failing, descent is traced among the female paternal ancestors, and 
here the great-grandmother (or even farther back) and her issue are 
preferred to the grandmother and her issue, and so on. The col- 
laterals on the father's side being exhausted, those on the mother's 
side are searched for, the mother being taken first and then her issue, 
and so on. 

In order to test your knowledge of the foregoing rules of descent 
thoroughly, you will find it advisable to go through the tables of 
descent, with the examples given by the learned author of the Com- 
mentaries. Tou will find a translation of the various Latin sentences 
and maxims appearing in this Chapter in Appendix A. 

Points to note. 

I. Whether the law of descent is f oimded on statute or common law. 

II. What the meaning of ^^Nemo est hceres mventis,^* "heir apparent," 

" heir presumptive " is. (See Appendix A.) 
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HI. By what means collateral relations were allowed under the old 
law to inherit. 

IV. How a feudum novum differed from a feudum antiquum^ and a 

feudum novum to be held ut antiquum from a feudum atricti 
novum. 

V. What the maxim " Seisina/acit stipitem " meant, and why the old 

rule, which excluded lineal ancestors from inheriting, was 
inconvenient. 

VI. What the law ot primogeniture is, and why it was introduced into 

this country, and in what cases the law holds good even among 
females. 
VIL What the reasons for excluding the ancestors and half-blood 
from inheriting under the old law were. 

Vni. The meaning of the maxims ^^Hcereditas nunquam asccndit^^ 
and *^Po8se8m fratris facit sororem esse A(Bredem.*^ (See 
Appendix A.) 

IX. What is meant by " breaking the descent.'* 

X. When an heir is said to be seised in law and when to be seised 

in deed, 

XI. What the meaning and derivation of the term assets are, and 

whether or not the heir or devisee of lands takes them subject 
to all or any, and if so what, debts of the deceased owner. 
(See3&4 Will. & M. c. 14; 47 Geo. 3, c. 74 ; 3&4WiU.4, 
c. 104 ; 32 & 33 Vict. c. 46, and 44 & 45 Vict. c. 41.) 

XII. A. seised of an estate in fee simple devises it to B., his eldest 

son, — whether B. takes as heir or as devisee, and therefore as 
purchaser. 
Xni. Whether under a limitation of lands to A. for life, remainder 
to the heirs of B., the heir of B. takes as purchaser or not and 
what estate he will take, and whether there would be any 
difference if the limitation were to B. (instead of A.) for life 
with remainder to the heirs of B. 

Chapter XH.— Title by Escheat. 

Bemarks. 

Escheat may be defined " as the resulting back to the lord of the 

fee of the lands on the death of his tenant in fee simple intestate and 

mthout heirs.^^ For the law of escheat is now confined to this case 
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or, as it is called, esohmt propter defectum sanguinis, for the other kind 
of escheat, propter delictum tenentis, which occurred when the owner 
of lands was attainted {t,e,, sentenced to death) for treason or felony, 
was abolished in 1870 by 33 & 34 Vict. c. 23. This act abolishes not 
only escheat but forfeiture as well, in convictions for felony and 
treason. It is important for you to remember that before this act, if 
the owner of lands became attainted for treason or felony, the lands 
were forfeited to the crown and escheated to the lord of the fee ; but 
the escheat acted in subordination to the forfeiture, that is to say, the 
lands were first forfeited to the crown, in the case of felony for a year 
and a day, and in cases of treason altogether ; so that in treason cases 
the lord's right of escheat, a right arising on account of the tenant 
breaking one of the conditions on which the feud was supposed to 
have been originally given to him, viz., to hold it dum bene se gesserit 
(so long as he conducted himseK properly), was entirely defeated by 
the crown's right of forfeiture ; a prerogative of the crown derived 
from the Saxon law (the forfeiture being a part of the pimishment for 
the offence), which was in no way diminished or superseded by the 
introduction of the Norman tenures. While, however, forfeiture 
only operated on estates vested in the offender at the time of attainder, 
the law of escheat went further, for by utterly corrupting the tenant's 
blood, it made him incapable of inheriting for the future ; and as a 
consequence of this corruption of blood, the person attainted obstructed 
the descent of lands to his posterity wherever it was necessary to trace 
through him, the channel which conveyed the hereditary blood being by 
the attainder totally dammed up for the future. From this you will 
observe how peculiarly hard this doctrine of corruption of blood was, 
and, before the statute of 1870 entirely abolished it, several statutes 
modifying its effects had been previously passed, viz., 64 Greo. 3, 
0. 146 ; 3 & 4 WiU. 4, c. 106, s. 10, and 13 & 14 Vict. c. 60. 

Escheat propter defectum sanguinis still occurs when a man dies 
intestate and without any heirs lineal or collateral. Tou will readily 
observe that this can rarely happen, as a man is almost sure to have 
some relation who can be his heir. The usual case in which it does 
occur is on the death of a bastard, for a bastard being nulUus filius 
(nobody's son) can have no ancestors and no collateral relations. On 
the death of such a person, therefore, seised in fee simple of lands 
without lineal descendants (children, grandchildren), there must be an 
escheat, imless, indeed, he made a will disposing of the property. 
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A proviflion, however, has heen recently made, as mentioned in the 
last Chapter, hy statute to prevent in one case an escheat on the death 
of a hastard's son. {Ante, p. 65.) 

Bastards not only cannot give a right of inheritance to any other 
than an heir of their own hodies but they cannot inherit. 

Monsters, i. e., those who bear any resemblance to the brute creation, 
cannot inherit. Hermaphrodites, i . e., those who are partiy male and 
partly female, having human shape, can inherit, and whether they 
take as males or females depends on which sex predominates. Aliens 
were formerly in a worse position than even bastards with regard to 
inheriting and giving a right of inheritance to lands, but now aliens 
of a friendly state may, by the Naturalization Act, 1870, take and 
dispose of property as British subjects. 

Copyhold lands escheat to the lord of the manor, freeholds usually 
escheat to the crown, owing to the difficulty of discovering the inter- 
mediate lord. 

Points to note. 

I. Whether a titlfe by escheat is derived wholly or p€fftially by act 

of law or by the lord's own act. 

II. Upon what principle the law of escheats is founded and into what 

two kinds escheats were formerly divided. 

III. Whether by our law or by the Boman law bastards or monsters 

have inheritable blood. 
rV. Whether, the rule in our law being that a bastard does not by 
the fact of the father subsequently marrying the mother be- 
come legitimate, there is any way by which on the father's 
death he may succeed to his father's land to the total bar of 
the legitimate children of his father and mother, and what the 
reason of the law on the point is. 

V . What the difference between a bastard eign^ and a mulier puisne is. 
(N.B. This distinction is the point referred to in the last head.) 

V^I- Why it is that bastards can have no collateral heirs. 

• To whom on the death of a bachelor bastard intestate his 

VTTT ^^Py^^^^«' (2) freeholds, would respectively go 

Vior^' mTT^'' ^"^"" ^ ^^^ Naturalization Act, 1870 (33 
regard to holding lands-what the provisions of this statute 
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IX. Upon what principle it was that aliens were by our law not 

allowed to have any inheritable blood in them. 

X. What the legal term " attainder" means. 

XI. How it sometimes happened that on attainder for treason there 

was a forfeiture, but no escheat. 

XII. Whether or not dower was affected by attainder. 

XIII. What the meaning of the following expression is, " Forfeiture 
affected only estates vested in the offender at the time of his 
attainder, but escheat pursued the matter." 

XIV. How the doctrine of corruption of blood has been affected by 
various statutes, and particularly by 64 Geo. 3, c. 145; 3 & 4 
WiU. 4, c. 106 ; 18 & 14 Vict. c. 60 ; and 33 & 34 Vict. c. 23. 

XV. Why it is that if a cestui que trust die intestate and without 

heirs, there is no escheat. 

Chapter XTII.— Of Title by Occupancy. 

Eemares. 

Occupancy consists of the right of taking possession of things 
which belong to nobody. As far as real property is concerned, the 
right only extended to the single instance where a tenant pur autre 
vie died during the lifetime of the cestui que viey without having 
alienated his estate by act inter vivos. The first person who entered 
on the lands could keep them during the cestui que vie^s life as general 
occupant y unless the grant had been made to the tenant pur autre vie 
and his heirSy for then the heir succeeded as special occupant. Special 
occupancy still occurs, when an estate pur autre vie is granted to a 
man and his heirs, and the tenant dies without a will, but general 
occupancy was abolished by the Statute of Frauds, which enabled the 
tenant to dispose of the estate by his will, and provided that if he did 
not do so, the estate should go to the heir, if he was named in the 
grant, and otherwise should go to the executor or administrator as 
assets. Further enactments of a similar nature are contained in the 
Wills Act, 1837. 

If a new island arises in the middle of a river it belongs in common 
to the owners of the lands on each side ; but if it arises nearer one 
bank than another, then it belongs to the owner of the land on the 
8ide of the bank to which it is nearer. An island arising in the sed. 
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belongs to the Crown. The Crown also is entitled to land from which 
the sea makes a sudden dereliction, although if it gradually recedes, 
the land becomes as gradually vested in the owner immediately behind, 
for De minimis non curat lex (The law does not care about small 
matters). So in the same way, if the sea makes a sudden irruption, 
the rights of the owner of the lands on which the irruption is made 
are not affected ; if, however, the encroachment made by the sea is 
gradual, the rights of the owner of the land are as gradually trans- 
ferred to the Crown. 

Chapter XIV.— Title by Forfeiture. 
Eemarks. 

The law of mortmain is a subject you cannot be too well up in for 
examination purposes. Alienation in mortmain occurs whenever 
lands are conveyed to any corporation, whether ecclesiastical or 
temporal ; but the term is usually applied to conveyances to eccU- 
siasHcal or religious houses, by means of which the lands become 
perpetually inherent in one dead hand {in mortud manu)y whereby the 
king loses his escheat, and the lord his dues. To prevent lands being 
so conveyed, corporations have not been allowed, from very early 
times, to purchase lands without a licence from the Crown, but as the 
Church evaded the law, and procured grants of lands to them without 
the required licence, it became necessary for the legislature to interfere 
from time to time to prevent the clergy evading the existing law. 
The first provision relating to mortmain was contained in Henry HI.'s 
Magna Charta (9 Hen. 3, c. 36). 

This old statute forbade religious corporations aggregate to take 
gifts in mortmain. The enactment did not apply to corporations sole 
{e.g. bishops) ; and corporations aggregate evaded it by means of long 
terms of years being created, an evasion stopped by the statute De 
Eeligiosis (7 Edw. 1), which expressly provided, that all lands, by 
whatever pretence brought into mortmain, should be forfeited, — a pro- 
vision, however, soon evaded by the crafty clergy and their counsel, of 
whom, says Sir Edward Coke, " they always had the best," by means 
of fictitious and collusive actions known as common recoveries^ — an 
evasion stopped by 13 Edw. 1, c. 32, which directed such recoveries 
to be tried before a jury, and if they found that the claimants had 
no real title to the lands, they should be forfeited under the De 
Eeligiosis. Hereupon uses were invented, by means of which lands 
were conveyed to a third person, who became the legal owner, to the 
use of the Church, who became the equitable owner, i. e. entitled in 
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Chancery to compel the legal owner to account for the profits ; but a 
stringent act of mortmain passed in Richard's II. 's reign put an end 
to this by making uses subject to the De Eeligiosis statute. No 
further act was made with regard to conveyances in mortmain until 
Henry's VIII.'s reign, when it was found that lands were, without 
being conveyed to corporate bodies, frequently given for superstitious 
iisesy i, e, they were made liable in the hands of heirs and devisees to 
the charge of chaunteries, and the like ; and as such gifts were of a 
pernicious effect, 23 Hen. 8, c. 10, provided that in future they 
should be altogether void, if given for longer than 20 years for 
these purposes. Next in order of date comes a statute of Philip & 
Mary (1 & 2 P. & M. c. 8), which suspended the operation of the 
acts mentioned for 20 years ; and then in George II. 's reign came 
the statute — usually referred to as the recent statute of mortmain, to 
distinguish it from the statutes already referred to (or the original 
statutes of mortmain, as they are sometimes called) — 9 Geo. 2, c. 36, 
the object of which was to prevent lands, or anything savouring of 
lands, being given to charitable uses by will or by any other means 
than that provided in the statute. 

It is most essential that you should remember the formalities 
required to be observed under this statute when conveying lands to 
charities. These formalities are — (1) the conveyance must be by 
deed, (2) the deed must be executed twelve months before the donor's 
death, (3) two witnesses must attest the deed, (4) the deed must be 
enrolled within six months of execution in the Chancery Division of 
the High Court. 

If stock in the funds is to be sold, and the purchase-money laid 
out in lands for charitable uses, the transfer of the stock must be 
effected six months before the donor's death. 

With regard to requisite No. 2, this has no application if value is 
paid for the grant, and this value may now consist of a rent-charge. 
(24 Vict. c. 9 ; 27 Vict. c. 13.) 

The statute does not apply to gifts to the two Universities of 
Oxford and Cambridge, or to any of their colleges, or to the colleges 
of Eton, Winchester, and Westminster. Various exceptions have 
also been subsequently ipade by statute, and, among others, gifts to 
the British Museum, and to the Greenwich and the Foundling 
Hospitals, are allowed, notwithstanding 9 Geo. 2, c. 36. 

So, by the Public Parks Act, 1871, lands may be given for the 
purposes of a public park, a museum, or a school-house, by deed or 
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will, but even here certain formalities must be observed, viz. if 
volimtaiy {L e, if no value is paid for the grant), the instrument, 
whether a deed or a will, must be executed twelve months before the 
donor die, and be enrolled within six months of its coming into 
operation with the Charity Commissioners, and the gift, if by willy 
must be limited to twenty acres for a park, two for a i^useum, and 
one acre for a school-house. 

Points to note. 

I. What the term forfeiture means, and what the usual oases are in 

which it occurs. 

II. How the law of mortmain was relaxed by 1 & 2 Ph. & M. o. 8, 

and 7 & 8 Will. 3, c. 37. 

m. In what way a tenant of a particular estate might forfeit it to 
the person entitled in remainder or reversion. 

IV. Whether or not there was any difference with regard to this 

forfeiture by alienation when the person aliening was tenant 
for life or years and when he was tenant in tail. 

V. In what way this forfeiture by alienation with regard to the 

reversioner's rights differed from the forfeiture of an estate by 
breach of a condition annexed to it. 

VI- What provision with regard to forfeiture by alienation is made by 
8 & 9 Vict. c. 106, s. 4. 

VTI. How forfeiture of estates by disclaimer occurs. The di£Eerence 
between actual and virtual disclaimer. 

Chapter ZV.— On Title by Alienation. 

Bemarks. 

Under the feudal system in its pure state the tenant could not 
convey his estate without a double consent, viz., of his lord and of his 
heir, apparent or presumptive. So, too, the feudal obligation being 
reciprocal, the lord could not convey his seigniory to another without 
his tenant's consent. This consent of the tenant to a new lord was 
called Attornment. It was soon found that in the civil interests of the 
country it was desirable that lands should be capable of free ahena- 
tion, and in Henry I.'s reign the tenant was enabled to dispose 
of lands which Iw had himself purchased ^ but he was not allowed 
to totally disinherit his heirs unless he had purchased to bin) and his 
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assigns. Next, he was allowed to dispose of one-fourth, then one- 
half, of the lands which he had inherited (Hen. III.). Then, in 
Edward I.'s reign, the Quia JEmptores Statute (18 Edw. I.) allowed 
all persons (except tenants in capite — the Crown tenants, who could 
not aliene until 1 Edw. 3, c. 15, allowed them to do so on pajdng a 
fine) " to aliene freely, provided conveyances of the fee were made to 
hold of the chief lord and not of the grantor," thus abolishing the 
practice of subinfeudation which had before prevailed. 

Fines on alienation were payable, in certain cases, until 12 Car. 2, 
c. 24, abolished the military tenures, and with it these fines and 
other burdensome services. 

The necessity for the tenant's attornment when the lord conveyed 
away his interest continued until it was abolished by 4 & 5 Anne, 

0. 16. 

Points to note. 

1. What the effect of a condition in a conveyance in fee simple re- 

straining the alienation (whole or partial) of land is, and 
whether there would be any difiEerence in this respect if the 
conveyance were in fee tail or for a term of years. 

H. Whether or not mere rights of entry and contingent interests 
could always or can at the present time be devised or con- 
veyed. 

III. What exceptions there are to the general rule that all persons 

are capable of conveying and purchasing lands. 

IV. In what position (1) persons attainted, (2) corporations, are with 

regard to purchasing and conveying land. 

V. What the provisions of 5 & 6 Will. 4, c. 76 (s. 94), and 6 & 7 

Will. 4, c. 104 (s. 2), relating to conveyances by corporations 
municipaly are. 

VI. What the effect of conveyances by persons nmi compos mentis is, 

and whether there is any difference if the conveyance is made by 
way oi feoffment. 

VII. What the difference between a void and voidable conveyance is. 

VIII. Whether or not a person non compos mentis is bound by B,pur^ 
chase of lands made by him. 

IX. What the effect of conveyances to, and purchases by, infants and 

persons under duress is. 
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X. A married woman purchases lands without her husband's oonsent : 

what the effect of the conveyance (1) during the husband's 
lifetime, (2) after his death in his wife's lifetime, is. 

XI. In what way a married woman formerly did, and in what 'way 

she may now (1) convey, (2) disclaim her interests in lands. 

XII. What the position of aliens is at the present time with regard to 

purchasing and conveying lands. 

XIII. In what way settled estates may be alienated under the pro- 
visions of the Settled Estates Act, 1877. 

Cliapter XVI.— Of Deeds. 
Eemarks. 

Deeds are divided into deed polk and indentures. The former are 
made by one party only, and are now, and always have been,'shaved 
even at the top. The latter are used when there are several parties, 
and the term indenture is derived from the old custom of engrossing the 
deed on one piece of parchment as many times as there were parties, 
writing a word between each part, and then cutting them in a jagged 
manner, so that each separated part had a portion of the word on it, 
and the authenticity of the deed was readily proved by merely fitting 
the parts together. This practice of indenting deeds long ago fell into 
disuse, and the more modem practice of simply cutting the deed with 
a waving line at the top was rendered unnecessary in 1845 (8 & 9 
Vict. c. 106), and now indentures as well as deed polls are shaved even 
at the top. 

A deed may be defined as "an instrument written or printed on 
paper or parchment, sealed and delivered.^' 

The principal parts of a deed are — 

(a) Bate. This generally appears, but is not absolutely essential, 
for if no date is inserted the deed operates from its delivery ; so the 
deed is not void, although its date be impossible, e. g. if it is 30th 
February. 

(b) The partieSy who must be able and willing to contract. It was 
formerly absolutely necessary to make every one a party who was to 
take any interest under the deed ; but now, by 8 & 9 Yict. c. 106, an 
immediate interest in hereditaments, and the benefit of any condition 
or covenant respecting hereditaments, may be taken by a person who 
is not a party to the deed. 
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(c) Ttie recitab. These show the nature of the transaction intended 
to be carried out by the deed ; and having regard to the doctrine of 
estoppely which prevents a man averring or proving anything in con- 
tradiction to what appears in a deed which he has solemnly and 
deliberately delivered as his deed, recitals should be drawn with great 
care. 

(d) Operative or icitnesaing part This shows the thing effected 
by the deed, the consideration for it, and the rights of the parties 
under it. 

(e) The parceky containing a description of the property conveyed. 

(N.B. — The five preceding heads are considered in the Com- 
mentaries as constituting the premises of the deed.) 

(f) The habendum and tenendum (to have and to hold) ; the former 
defining the estate to be taken by the grantee ; the latter (now prac- 
tically useless) was formerly used to denote the tenure by which the 
lands granted were to be held. 

(g) Reddendum or reservation — something rendered by the grantee 
of the property (to the grantor, and not to a stranger) as a sort of con- 
sideration for the gra^t, such as rent. 

(h) Conditions on which the grant is made. These are inserted 
to alter the operation of the deed on the happening of certain events. 
The proviso for redemption contained in mortgage deeds is a familiar 
instance of such a condition. 

(i) Warranty clauses. These are now obsolete in conveyances of 
real property ; the grantee's security being secured by means of — 

(j) Covenants, which are clauses of agreement, whereby either party 
may stipulate for the truth of certain facts, or bind himself to perform 
or give something to the other. Covenants are either real or personal; 
the former, which are said to run with the land, are those the obliga- 
tion and the benefit of which affect the successive owners of the pro- 
perty ; the latter, when the benefit and liability attach to a particular 
person and his representatives only. 

(k) The execution. This is effected by the parties signing, sealing, 
and delivering the instrument. The deliveiy may be absolute or it 
may be conditional ; in the latter case it is only an Escrow until the 
condition is performed. Sealing and delivering are absolutely neces- 
sary to the validity of a deed, and in some cases signing also ; but in 
many cases signature is not absolutely necessary, though always and 
advisedly added in practice. 

G. F 
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(1) Attestation. This formality, although not strictly necessary 
except when required by (a) direction of some person, as in deeds 
executed under power, or (b) by act of parliament, as in conveyances 
to charities, wills, cognovits, &o., should never be dispensed with, as 
it is of great importance for the purpose of preserving the authenticity 
of the instrument. 

Points to note. 

I. What conveyances are by 8 & 9 Vict. c. 106, required to be by 
deed. 

n. What the doctrine of "estoppel" is, and what the various kinds 
of estoppel are. 

m. When "merger" of contracts occurs. 

IV. What the terms syngraphtty chirographa^ and counterpart respec- 

tively mean. 

V. What the object of indenting deeds was. 

VT. How deed polls differ from indentures at the present time. 
Vii. What the requisites to a valid deed are. 
Vm. What is meant by the " premises" of a deed. 

IX. What the object of inserting a warranty in a deed was, and 

what the difference between a "lineal" and a " collateral" 
warranty was. 

X. What the meaning of the legal term " covenant" is, and what 

covenants were formerly implied from the use of the word 
" grant" in a deed, and under what circumstances this word 
still implies covenants. 

XI. When (a) the reading of, (b) signature to a deed is absolutely 

necessary to its validity. 

Xn. What advantage is derived from having a deed properly at- 
tested. 

XIII. How a deed may be invalidated. 

XIV. What is meant by a "voluntary" deed, and under what cir- 
cumstances such deeds are liable to be set aside. (See 13 Eliz. 
e. 5, 27 Eliz. c. 4, and sect. 91 of the Bankruptcy Act, 1869.) 
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XV. How "valuable" and "good" oonaderations differ. 

X YI. What the reason of the rule is that simple oontraots are abso- 
lutely void unless made for some valuable consideration, while 
deeds are as between the parties binding, although made 
"^thout consideration. 

XVii. By what leading rules Courts are guided in construing 
deeds. 

(N.B. — ^For a translation of the Latin rules for the con- 
struction of deeds, see Appendix A.) 

XYin. How the rules for the construction of wills and deeds differ. 

XIX. What clauses are implied in conveyances by the Conveyancing 
Act, 1881. 

[N.B. — This statute incorporates the general words and 
covenants usually inserted, see post, p. 100.] 

Test Paper to work out. 

1. Contrast estates held in joint tenancy, tenancy in common, and 
coparcenary, and show why it is that the Jus accreacendi only applies 
to joint-tenants. 

2. Explain the law of " hotchpot " in connection with estates given 
in frank-marriage. 

3. In what three ways, prior to the Statute of Uses, were uses 
created ? 

4. How does a title by purchase differ from a title by descent P 

5. A. dies, leaving two grand-daughters, the issue of a deceased 
daughter, and two daughters, to whom will his estate in fee simple 
descend? Would your answer be the same if the grand-daughters 
had been the issue of a deceased son P 

6. What do you understand by (a) a title by escheat, (b) a title by 
occupancy P Show how they may respectively arise. 

7. Distinguish between a void and voidable conveyance. A., 
being insane, in one case enfeoffs B. in fee, and in another case conveys 
lands to B. in fee by deed of grant. Is there any difference in the 
effect of the two conveyances P 

8. What are the requisites to a valid deed P how may a deed be 
avoided ? and by what rules are deeds construed P 

f2 
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Fourth Week's Work. 

Ohaftbr XYII. — Of Ordinary Conveyances at Common Law. 
„ XVIH. — 0/ Conveyances under the Statute of Uses, 
yi XIX. — 0/ Conveyances by Tenants in Tail and Married 

Women. 
„ XX. — Of Devises. 

„ XXI. — Of Extraordinary Conveyances. 

„ XXII.— 0/ Copyholds. 
„ XXni. — Of Incorporeal Hereditaments. 
„ XXrV. — Of Certain recent Statutory Protections afforded to 

Purchasers and Mortgagees against Insecure Titles. 



Chapter ZVII.^Of Ordinary OonTejrances. ▲nd, Firsts of those at 

Common Law. 

Eemarks. 

PreTioufl to Heniy VIII. 's reign, conveyances of lands of freehold 
tenure were of two kinds, viz. — (1) In pais (in the country), i. e. on 
the very spot to be transferred ; and (2) By matter of Recordy i. e. 
effected by an assurance in the Superior Court. In Henry Yiii.'s 
reign a new class of conveyances was introduced by the Statute of 
Uses, and thus conveyances in pais or ordinary conveyances (as dis- 
tinguished from conveyances by matter of record or extraordinary 
conveyances which have not been affected by statute) are divided 
into — (a) Conveyances at common law ; and (b) Conveyances operating 
by statute. This Chapter is devoted to conveyances at common law, 
of which the following ten sorts are given in the Commentaries : — 

1. A Feoffment. 

This was the ancient mode of conveying ^^^Ao&/ interests in pos- 
session in corporeal hereditaments. It is very necessary that you 
should observe the words italicised, for it was for these purposes only 
that a feoffment was used. To complete a feoffment proper words 
of donation and limitation had to be used, and livery of seisin must 
have been made. This livery was of two kinds, viz. livery in deed 
{i. e. actual delivery on the spot), and livery in law, when the parties did 
not go on to the land, but merely in sight of it, and the feoffee had 
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to complete his title by entry during the feqffbr^a KfCy otherwise the 
livery was void. Feoffments were first required to he evidenced hy 
writing hy the Statute of Frauds ; and now, hy 8 & 9 Vict. c. 106, they 
must, when used, he hy deed, unless made hy an infant under the 
custom of gavelkind — ^the only case, indeed, in which at the present 
day feoffments are used — though you will hear in mind that they 
may stiU he used in any case to convey immediate freehold interests 
in corporeal property, for 8 & 9 Vict. c. 106, does not say that 
corporeal hereditaments shall only lie in grants hut that they shall 
" lie in grant as well as in livery," that is, shall he capahle of heing 
conveyed hy deed of grant as well as hy livery of seisin. If a feoff- 
ment is now used, and no livery of seisin is made, it will not he, as 
formerly, void, hut the charter of feoffment will take effect as a deed 
of grant and pass the lands. 

2. A Orant. 

This form of conveyance is now the one principally used in practice, 
but at common law, and before 8 & 9 Yiot. c. 106 made corporeal 
hereditaments capahle of being conveyed by grant, a deed of grant 
was used for two purposes, viz. (1) for transferring estates in expec- 
tancy (remainders and reversions), and (2) for transferring incor- 
poreal hereditaments, such as advowsons, rights of way, rents, &c., 
which were, from their veiy nature, incapable of livery. The word 

grant" need not be used (see 44 & 45 Vict. c. 41, posty p. 100). 
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3. A Lease. 

A conveyance (sometimes also called a demise) by which the grantor 
or lessor divests himself of a portion of his interest in lands in favour 
of another. 

The requisites to a valid lease are — 

(1.) It must be in writing, and signed under the Statute of Frauds, 
and by 8 & 9 Vict. c. 106, it must be by deed, unless (and 
the exception is an important one) the lease is for less 
than three years, and two-thirds of a rack-rent are reserved, 
for in this case the lease is good, though by word of mouth 
only. 

(2.) It must be a less estate than the lessor has in the property. 
Thus, a tenant for a term of years, however long, cannot 
grant a lease for life. 
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(3.) The lease must be for a certain period. Thus, a lease for as 
many years as J. 8. shall live is void, for here there is no 
certainty, although a lease for as many years as J. S. shall 
name is good, for the term may be made certain at any time 
by J. 8. fixing the period, and the legal maxim is. Id cerium 
est quod cerium reddi potest. 
(4.) The lessee must, to complete his title, enter on the lands, for, 

until entry, he has a mere inieresse termini. 
In addition to these requisites, nearly every lease contains covenants 
by the lessee to pay rent and perform certain covenants, and these 
covenants, if they concern the premises demised, will bind not only the 
lessee, who is liable in respect of them during the whole term, whe- 
ther he assigns or not, but also any assignee of the term, the assignee's 
liability differing from the lessee's in that it ceases on his again 
assigning. 

Eef erring to requisite No. 1, when an instrument in writing is void 
as a lease because not sealed, it operates in equity as a valid agree- 
ment for a lease, and as such will be enforced. You must remember 
that, although certain parol leases are good, all agreements for leases 
are void unless in writing and signed under sect. 4 of the Statute of 
fVauds. 

4. An JExchange. 

A mutual grant of equal interests, e. g. a fee simple for a fee 
simple, a term of years for another term of years, the one in consi- 
deration of the other. Its requisites are — 

(1.) It must be in writing under the Statute of Frauds, and by 
deed under 8 & 9 Viot. o. 106. 

(2.) Entry must be made on both sides, the exchange being void if 
either party die before entry. 

Exchanges formerly implied a warranty of each party's title, 
whereby if either party was evicted from the lands taken in exchange, 
he returned back into the possession of his former land. The in- 
convenience of this prevented exchanges being much used, mutual 
conveyances by the parties being preferred. By 8 & 9 Vict. o. 106, 
this implied warranty was abolished. 

5. Partition. 

This arises when two or more co-owners of property (coparceners, 
joint tenants or tenants in common) agree to divide the lands, so that 
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each may hold in severalty a distinct share. Partitions by joint 
tenants and tenants in common were always required to be by deed, 
but partitions by coparceners were good although by word of mouth 
only, until the Statute of Frauds required all partitions to be in 
writing and signed ; and now by 8 & 9 Vict. c. 106, partitions are in 
every case (except of copyholds) required to be by deed. 

The five conveyances mentioned are oaRed primart/ or original con- 
veyances — while the five conveyances which follow are said to be of a 
secondary nature, because they imply the existence of some precedent 
conveyance. 

6. Release, 

This is a conveyance whereby rights are extinguished, or estates are 
conveyed to a person already having an interest or possession in the 
same property. These releases are of five kinds, viz. : (1) By way 
of enlarger Vestate, (2) By way of mitter Vestate. (3) By way of 
mitter le droit (4) By way of extinguishment. (5) By way of 
entrp and feoffment. 

(N.B. — ^You must look up carefully the difference between these 
various releases.) 

A deed has always been necessary in the case of express releases, 
but where a release was implied by law from certain circumstances a 
deed was never, and is not still, necessary. 

7. Confirmation, 

A conveyance whereby an estate or right in esse of a voidable or 
conditional nature is made sure, or whereby a particular estate is 
increased. Its requisites are : (I) A precedent estate to ground the 
confirmation upon. (2) The confirming party must be aware of his 
rights. (3) A deed must be used unless the confirmation be implied 
by law. 

8. Surrenders. 

This conveyance is the exact opposite to a release, it being the con- 
veyance of the particular estate to the person entitled in remainder or 
reversion, whereby the particular estate is merged or drowned. Its 
requisites are : (1) The estate surrendered must be the smaller estate ; 
thus, a fee simple cannot be surrendered. (2) It must be the next 
estate to that in which it is to be merged. (3) There must be privity 
between the parties ; thus, if A. leases to B. for 100 years, and B. 
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underleafies the property to G. for 99 years, G. cannot surrender 
to A., only to B., and B. to A. (4) It must be in writing under the 
Statute of Frauds, and by deed under 8 & 9 Yiot. c. 106, unless the 
surrender be of a copyhold estate, or it take place by operation of law. 

9. Assignment 

This is a transfer of a person's whole interest in land, and is parti- 
cularly applied to the transfer of an estate for life or years. 

Assignments were required by the Statute of Frauds to be in 
writing, and now by 8 & 9 Vict. c. 106 must be by deed, whether the 
estate assigned is a freehold or a mere chattel interest. The Acts do 
not however apply to copyhold estates. 

10. Defeasance. 

This is a collateral deed, by which an interest created by another 
deed may on certain named conditions being performed be defeated, 
or wholly undone. Things executed^ and estates of freehold, can 
only be defeated by a deed executed at the same time as the principal 
deed ; but things executory (t. e. a covenant to do something in 
future) and chattel interests may be defeated by a deed subsequently 
executed, if all the parties to the original deed join in the defeasance. 

Points to note. 

L On what principle it was that if no words of limitation were used 
on a feoffment being made the feoffee only acquired an estate 
for life. 

II. What livery of seisin was. 

m. What the doctrine of continual claim in connection with feoff- 
ments was, and how affected by 3 & 4 Will. 4, c. 27, s. 11. 

IV. Feoffments formerly had a "tortious operation;" what this 

meant, and how the doctrine has been affected by 8 & 9 Vict. 
0. 106, s. 4. 

V. ** Corporeal hereditaments formerly lay in livery, while incor- 

poreal hereditaments lay in grant ; " what this meant, and 
how affected by 8 & 9 Vict. c. 106, s. 2. 

VI. When the necessity for the tenant of a particular estate to attorn 

to^the grantee of the reversion was abolished. 

VII. Whether there is any, and if so, what, difference between agree- 

ments to let and leases to take effect infuturo. 
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VIII. What the word " farm " originally meant. 

IX. What the proper operative words to use in (1) leases, (2) confir- 

mations, (3) surrenders, (4) releases, (5) assignments, (6) grants 
respectively are. 

X. Whether Or not a life estate can be exchanged for an estate tail. 

XI. Why it was that in exchanges and releases livery of seisin was 

unnecessary. 

XH. With regard to releases by way of enUrger Ve%tate^ it is neces- 
sary that the estate of the releasee should be complete and vested, 
and that privity of estate should exist between relessor and 
relessee — explain what is meant by these expressions. 

XIII. What releases by way of (1) passing estates, (2) passing rights, 
(3) extinguishing rights, (4) entry and feoffment respectively 
are, and how they occur. 

XIV. A. grants a lease to B. for 99 years, B. underlets to C. for 21 
years at a certain rent, B. then surrenders his lease to A. for 
the purpose of having a new lease granted to him ; what the 
former effect on the lease to C. this surrender had, and what 
provisions with regard to the surrender of leases was made by 
4 Geo. 2, c. 28, and 8 & 9 Vict. c. 106, s. 9. 

XV. An assignee of leaseholds is liable for those covenants in the 

lease which run mth the land ; what an explanation of the 
words italicised is, and why it is that an underlessee does not 
incur the same liability. 

XVT. Mortgages were in former times generally made by feoffment 
in fee, subject to a deed of defeasance ; what the* nature of 
the defeasance deed in this case was, and why it must have 
been executed at the same time as the feoffment. 

XVII. Why, according to Lord Talbot, the practice of drawing an 
absolute deed and making a deed of defeasance should be 
discouraged. 

Cliapter ZVIH.— Of Conveyances under the Statute of Uses. 

Bemakks. 

The present Chapter will show you that, although, as you will 
remember from the Chapters on Uses and Trusts, the main object of 
the Statute of Uses was defeated by a second use or trust being added 
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when it was desired to create on equitable estate in land, this famous 
statute had a most important effect on the law of con^Bjancing ; so 
much so, that it is called by some writers " The Keystone," and by 
others the " Magna Charta," of conveyancing. 

Before the statute was passed there were two waya in which uses 
or equitable estates could be created, namely, by a feoffment to one 
person to the use of another, or upon contract, express or implied — 
express in the case of a covenant to stand seised^ and implied in the case 
of a bargain and sale. The two last operated secretly in equity only, and 
the original owner remained seised, but as he held subject to the use 
his ownership was nominal only. After the statute, these convey- 
ances passed the legal estates — ^uses being turned into legal estates by 
its provisions — ^without the formalities and solemnities required by 
law, and they are therefore said to operate under the Statute of Uses. 
In addition to these three, viz., feoffments to uses, bargains and sale, 
covenants to stand seised, conveyances by way of lease and release, and 
by way of grant to uses, are said to operate under the statute. A 
few words in connection with each. 

1, Feoffment to Uses. 

If A. wishes to convey by means of this conveyance to B. in fee, 
he does so by enfeoffing G. in fee to the use of B. in fee ; and as 
before the statute B. would have had the equitable estate by virtue of 
it, the legal estate at once passes to him. But as it is necessary to 
make formal livery of seisin to the feoffee (C), this form of convey- 
ance has been little used. 

2. Covenant to stand Seised. 

Before the Statute of Uses, if a man seised of lands covenanted 
that he would stand seised of them to the use of his child, wife, or 
kinsman, although no estate passed at law, equity considered the 
covenantor as a trustee for the covenantee, who acquired the use in 
the lands. After the statute the legal estate and corporeal possession 
became at once vested in the covenantee. This mode, of conveyance 
is only allowed on the weighty consideration of blood or marriage, 
and is now almost obsolete. 

3. Bargain and Sale. 

This was a mode frequently adopted before the Statute of Uses for 
conveying lands, or rather the use in lands, without the necessity of 
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the notorioufi livery of seisin. Thus, if A. wished to sell his lands to 
B. he oould do so secretly by a bargain and sale and receipt of B.'s 
money, whereby, although no legal estate passed to B., equity com- 
pelled him (A.), as he had received the purchase-money, to hold as 
trustee for B. After the Statute of Uses, in such a case B. became 
by a mere money payment the legal owner, without any publicity, 
and even without any deed or writing. To prevent lands being thus 
legally conveyed, in secret as it were, the Statute of Enrolments 
(27 Hen. 8, c. 16) was at once passed, requiring all bargains and 
sales of freehold estates to be by deed and publicly enrolled. The 
act only speaking of freehold estates, a means of evading its provi- 
sions was soon discovered by Sir Francis Moore, who invented another 
mode, and one which until the year 1841 was in common use — of 
conveying lands. This conveyance was by 

4. Lease and JRekase. 

And consisted of two parts — (1) a bargain and sale; and (2) a 
common law release. Thus, if A. wished to convey his lands to B. 
secretly, i. e. without livery of seisin and without a publicly-enrolled 
bargain and sale, he first of all bargained and sold (or leased) for a 
pecuniary consideration the lands to B. for a year. This gave B. the 
corporeal possession of the lands for a year without entry and without 
enrolment, the Statute of Enrolments only applying to freehold 
estates, and not to mere chattel interests, which in those days were 
not thought worth consideration, and being in possession he could 
accept a release of A.'s reversion, which was granted to him the next 
day. This lease or, as it would be more properly called, bargain and 
sale for a year was a mere form ; but it continued to be used, and 
necessarily so, as on it the whole title was founded, until 1841, when 
the necessity for it was abolished, 4 & 5 Yict. c. 21 enacting that a 
release, if made in pursuance of the statute, should answer the pur- 
pose of a lease and release. This release (Statutory Release, as it is 
properly termed) continued the common conveyance of lands from 
1841 to 1845, when the necessity for resorting to practices for evading 
the livery of seisin required for conveying corporeal hereditaments 
was done away with, 8 & 9 Yict. o. 106 providing that corporeal 
hereditaments should lie in grant (». e. be conveyed by deed of grant) 
as well as in livery (t. e. by livery of seisin), isind since this statute 
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lands have been commonly conveyed by the flfUi and last mode of 
conyeyance to be mentioned, viz. : 

5. Chrant^ or Orant to Uses. 
Points to note. 

I. With regard to conveyances to uses, what the requisites are to 

bring the Statute of Uses into operation. 

II. Why it is that an existing term of years cannot be transferred 

by a deed operating by means of uses. 

III. What effect on a feoffment the Statute of Uses had. 

IV. Under what circumstances a use is implied by law, and by what 

name such a use is known. 

V. " Limitations by way of use are, as a general rule, subject to 

common law principles." What is meant by this. 

VI. Whether by a common law conveyance, or by a conveyance 

operating under the Statute of Uses, a man can (1) become a 
purchaser by his own conveyance ; (2) convey to his wife ; (3) 
limit an estate infuturo. How far the question is affected by 
44 & 45 Vict. c. 41. ^e^post, p. 100. 

VII. What a springing use is, and why sometimes called an executory 

use, and for what purposes used. 

Vm. What the common law maxim, " A fee cannot be limited on a 
fee," meant. 

IX. A. wishes to limit property to B. in fee, but so that on O.'s 

returning from Eome the property is to belong to C. 
Whether there was at common law, or is at the present time, 
any means by which A.*s object can be carried out. 

X. What a shifting or secondary use is, and for what purposes resorted 

to. 

XI. What the difference between a conditional limitation at common 

law and one under the Statute of Uses is. 

Xn. Why it is that estates capable of being considered as remainders 
are never to be construed as shifting or springing uses. 

Xni. At common law a grantor could not reserve to himself the 
power of revoking the grant. Whether or not he can do this 
by means of a conveyance operating under the Statute of 

Uses. 
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XIV. What is meant by a " power." How nure powers of revocation 
differ from powers of revocation and new appointment, 

XV. For what purpose powers are often resorted to. 

XVI. An appointment under a power is not an independent convey- 
ance. What this means. 

XVn. Conveyances operating under the Statute of Uses were called 
innocent conveyances. What the reason of this term- being 
applied to them was. 

XVllL What, with regard to the alienation of estates — (1) the 
advantages, (2) the disadvantages, derived from the Statute of 
Uses were. 

XIX. What the term perpetuity means. 

XX. What the rale against perpetuities is, — in other words, within 

what time executory interests must arise. 

XXI. Having regard to this rale against perpetuities, and "to the 
Thellusson Act, for what period the accumulation of income of 
real or personal property may be directed. 

XXII. To what directions to accumulate the Thellusson Act does 
not apply. 

Chapter 2CIX.— Of Fines and Becoveries. 

Eemarks. 

This Chapter treats at some considerable length of the modes by 
which tenants in tail and married women, who are incapable of con- 
veying by any of the modes of conveyances already mentioned in 
their simple form — tenants in tail because of the wording of the De 
Donis Statute, and married women because, being under the control 
of their husbands, they are not free agents — ^have from time to time 
transferred their interests in real property to third persons. Before 
the passing of 3 & 4 Will. 4, c. 74, in 1833, these interests were con- 
veyed by means of fictitious and collusive proceedings, known as 
Fines and Recoveries, These may be considered as instances of con- 
veyances by matter of record^ because they rested not entirely on the 
act or consent of the grantor and grantee only, but on the sanction of 
a Court of Record, which was called in to preserve and be a perpetual 
testimony of the transfer of the property. Although these Fines and 
Recoveries are now, and have been since 1833, entirely abolished, it 
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is necessary that you should understand the purposes for which they 
were used and the mode in which they operated. And I will now 
proceed to give you some short account of their nature, the more 
easily to enable you to acquire the necessary knowledge. 

1. Fines, which seem to have existed from very early times, were 
fictitious actions commenced by the purchaser of lands against the 
vendor for the breach of an alleged contract to convey the land. The 
defendant acknowledged that the action was just (hence he was 
called the cognizor and the plaintiff the cognizee), and the matter was 
compromised by leave of the Court, and the land in question acknow- 
ledged to be the right of the plaintiff. The proceeding was called a 
Finey because, it put an end to, not only the action thus commenced, 
but to all controversies respecting the same matter. In the reigns of 
Henry YII. and Elizabeth provision was made for the reading and 
proclamation of fines in open Court sixteen times, and for a list of 
all fines levied, being duly published. If so proclaimed and levied, 
the rights not only of those who were party sud privy to the fine, but 
of all strangers were barred, unless they made claim within ^t^^ years 
after the proclamation, or if imder disability, e. ^., if they were in- 
fants, married women, persons non compos mentis, or beyond the 
seas, within five years from the disability ceasing. 
In Fines the five principal steps taken were : — 
(1.) The issuing the writ of covenant and payment of the primer fine. 
(2.) The Ucentia concordi^ a step taken by the defendant to obtain 
the leave of the Court to agree (or compromise) the action. 
The leave was granted on payment of a fine known as the 
king's silver, or sometimes as the post fine. 
(3.) The giving of the concord, whereby generally the defendant 
acknowledged that the lands were the right of the plaintiff. 
(4.) The drawing up of the note of the fine, showing the parties, 

the parcels, and the agreement, which was duly enrolled. 
(5.) Lastly came the foot or conclusion of the fine, showing the 
parties, day, year, and place, and before whom it was 
acknowledged or levied. 
Fines were of four kinds, viz. : 

(1.) A fine sur cognizance de droit come ceo que il ad de son don. 
This was the most usual as well as the surest kind of fine, 
as by it the defendant acknowledged a former feoffment by 
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him to the plaintiff, and this acknowledgment operated 
instead of Uvery of seisin. 
(2.) A fine sur cognizance de droit tantum^ which was an acknow- 
ledgment of the plaintiff's right merely, and occurred when 
the interest sought to be conveyed was of a reversionary 
nature. 
(3.) A fine 8ur concessit^ whereby, in order to end disputes, an 
estate de novo, usually for life or years, subject to a rent, 
was granted to the plaintiff. 
(4.) A fine sur don, grant et rendeVy which comprehended fines 

Nos. 1 and 3 before described. 
Fines, then, you will bear in mind, were principally used to convey 
lands of married women and tenants in tail. As you will observe, 
they were of a very peculiar nature, and one of their peculiarities 
was that they bound married women notwithstanding their coverture ; 
the husband, however, was a necessary party to the fine, and the wife 
had to be separately examined by the Court as to her voluntary con- 
sent to the proceedings. (This peculiarity also existed with regard to 
recoveries.) Tenants in tail by levying a fine turned the estate tail 
into a base fee — that is, the tenant barred the rights of his own issue, 
but not the rights of those in remainder and reversion, who, when- 
ever the issue of the tenant in tail failed, had their right to enter on 
the lands if the estate tail in respect of which the fine had been levied 
was of an incorporeal hereditament or of a corporeal hereditament in 
remainder after an estate of freehold, or their right of action (called 
an action of formedon) if the estate tail was of a corporeal heredita- 
ment in possession. There were other purposes for which fines were 
used, but it is not necessary to enter upon them here, and I pass 
on to— 

2. Recovetnes (or common recoveries^ as they were called) resembled 
fines in that they Were fictitious and collusive proceedings, but dif- 
fered from fines since they supposed a suit not immediately compro- 
mised but carried on through every regular stage of proceeding. 
They were invented, as you will remember from the Chapter on Title 
by Forfeiture, by the ecclesiastics to evade the Mortmain Acts, but 
they were subsequently used mainly for the purpose of barring estates 
tail and turning such estates into estates in fee simple absolute. The 
first instance on record in which estates tail were allowed to be 
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barred by a recovery is Taltdrum*% case^ decided in the 12th year of 
Edward IV.'s reign. 

Supposing the recovery to be brought for the purpose of barring an 
estate tail, the plaintiff or demandant in the action was the real or 
supposed purchaser from the tenant in tail, who was made defendant. 
The purchaser alleged that the tenant in tail had no legal title, having 
succeeded a person who had turned the plaintiff out of the lands ; the 
tenant in tail thereupon called upon a person known as the common 
vouchee (generally the crier of the Court, a mere man of straw), whom 
he stated to have warranted the title to him on his purchasing the 
lands ; the common vouchee then appeared, and the demandant craved 
leave to imparl with him in private. The leave was always given, 
the demandant returning into Court, but the vouchee making default 
in not reappeariijg ; thereupon the Court gave judgment for the 
demandant to recover the lands from the tenant in tail, and the 
tenant in tail to recover as recompense or recovery in value lands of 
equal value from the vouchee. The sheriff then delivered the seisin 
of the lands to the demandant, who became seised for an estate in fee 
simple in possession by judgment of a Court of Record free from any 
claim by the issue of the tenant in tail, or by the remaindermen or 
reversioners. If the estate tail which it was desired to bar were in 
remainder only, the consent of the persons entitled to the estate pre- 
ceding the estate tail had to be obtained by vouching them to war- 
ranty, and if they would not consent the recovery could not be 
suffered. 

By these means, then — fines and recoveries — estates tail were 
barred, and the interests of married women conveyed until the Ist 
January, 1834. Fines, being of a cheaper and equally effective 
nature for the latter purpose, were usually adopted, while recoveries, 
being so much more effective for the former purpose, were nearly 
always resorted to when the necessary consents to them could be 
obtained. That such collusive and anomalous proceedings should 
have been so long allowed to be used shows how tardy the legislature 
formerly was in making alterations in the existing laws. 

In the year 1833, however, these cumbrous proceedings were 
abolished by the well-known Fines and Eecoveries Act — a statute 
which equals, if it does not surpass, all other statutes for the skill 
with which it is drawn, and the completeness of the provisions which 
it contains. In Ueu of fines and recoveries this statute substitutes a 
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simple deed of conveyance, by which estates tail may be barred, and 
married women's interests in real property conveyed. With regard, 
however, to the barring of the rights of those entitled in remainder 
or reversion after the estate tail, by a wise precaution the consent of 
the first tenant for life or years determinable with a life or lives 
deriving his estate under the same settlement as the entail was created 
being still required, and to make the conveyance public the deed 
must be enrolled in Chancery within six months of its execution. 
And with regard to conveyances by married women, the concurrence 
of the husband, and the separate examination of the woman as to her 
free agency, which, as has been mentioned, was required in fines 
levied by married women, are still required. 

A married woman can in equity convey property settled to her 
separate use by deed (which needs no acknowledgment), or by will, 
as if afeme sole ; so under the provisions of the Vendor and Purchaser 
Act, 1874, she may, just as if a feme sole, surrender copyholds or 
convey freeholds which are vested in her as a bare trustee. 

Points to note. 

I. "Whether there was any, and if so what, difference between fines 

levied with and fines levied without proclamations. 

II. Whether fines and recoveries (both or either) operated tortiously 

or not. 

m. What the difference between fines and recoveries was, and how 
recoveries with single vouchees differed from recoveries with 
double vouchees. 

IV. Who the tenant to the prcecipe was. 

V. On what ground the judges justified the proceedings in recoveries, 

and why such ground of justification was really absurd. 

VT. What estates tail could not be barred by a recovery, 

VII. Explain an estate tail exprovisione viri, 

VIII. What the nature of the deed to kad or declare the uses of a 
fine or recovery was. 

IX. Whose consent to barring the rights of those entitled in re- 

mainder and reversion was necessary before the Pines and 
Recoveries Act was passed, and whose consent is now necessary 
for the purpose. 
o. » 
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X. Lands being limited to A. for life, then to B. for life, with 

remainder to C. in tail, and 0. wishing to bar the entail, whose 
consent or consents he wotdd have to obtain ; and supposing 
such consent or consents were withheld, what estate he could 
acquire. 

XI. Explain the term " Protector to a settlement." The office of 

protector is a personal one — what this means. 

XII. Whether or not a married woman or a person nan compos mentis 

can be protector to a settlement, and if so, how the required 
consent to barring the entail is obtained. 

Xm. Whether the statute 3 & 4 Will. 4, c. 74, enables equitable 
tenants in tail to bar their estates. 

XIV. Money is directed to be laid out in land, to be settled on A. 
and the heirs of his body. If A. wishes to deal with the 
money before it is laid out as directed, whether a deed enrolled 
under the act wiU be required. 

XV. What estates tail cannot be barred under the act. 

XVT. Whether estates tail can be barred by (1) a lease and release ; 
(2) a will ; (3) a contract ; the instrument in each case being 
duly enrolled in Chancery. 

XVII. What the formalities required by 3 & 4 Will. 4, c. 74, with 
regard to conveyances of real property by married women are. 

XVIII. The various persons before whom the acknowledgment 
required by the act may be taken. 

XIX. What the obvious improvements effected by 3 & 4 Will. 4, 
c. 74, on the old law are. 

Chapter XX.— Of Devises. 
Eemarks. 

This is a very important Chapter to be well up in for examination 
purposes. The Chapter only treats of devises or tcills of lands of free- 
hold (not copyhold) tenure, and does not apply to bequests or testa^ 
ments of personal property. 

The right to devise lands by will is of great antiquity, and ha43 
existed in England from very early times ; before the Conquest lands, 
as well as personal property, being capable of free alienation by will. 
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When, however, after the Conquest the feudal system took root, no 
man could dispose of his lands by wiU, excepting in some few 
places, where burgage or gavelkind tenure prevailed. When, how- 
ever, a distinction between legal and equitable estates arose by the 
introduction of uses, a mode to devise lands was adopted by making 
a feoffment to uses, and then devising the use. 

The Statute of Uses entirely stopped this, for, as there was no 
consideration for the use, a use resulted back to the feoffor, and by 
force of the statute he remained seised. A man was thus deprived 
of the power to provide for his wife and younger children by his 
will ; and this fact was alleged as one of the grievances sought to be 
redressed by the Pilgrimage of Grace — ^the great Northern rebellion — 
which took place shortly after the passing of the Statute of Uses. 
To remedy the evil thus caused by the Statute of Uses, the Wills 
Act of Henry Yin.*s reign was passed (32 Hen. 8, c. 1), which 
enabled a man to devise the whole of his lands of socage tenure, 
and two-thirds of the tenure of knight's service. And when, in 
Charles n.'s reign, the tenure of all lands was turned into socage, 
the right to devise lands became complete. By the Statute of Frauds 
wills of lands were required to be in writing, signed by the testator, 
and attested by three or four credible witnesses ; but now, by the 
Wills Act, 1837 (1 Vict. c. 26), by two witnesses only. 

As to tcho map make a Willy of what property a Will may be made^ and 
as to the solemnities to be attended to on the execution of Wills. 

Generally speaking, at the present day any one may make a will ; 
but to this general rale, married women, infants, persons non compos 
mentis, persons bom deaf, dumb and blind, traitors and felons sen- 
tenced to death, form exceptions. So any property, whether real or 
personal, which, if not disposed of, would pass to the testator's heir- 
at-law or personal representatives may be given by will. All wills, 
whether of real or personal property (excepting wills of soldiers and 
seamen of personal property in certain cases), executed after 1st 
January, 1838, must be executed with the following solemnities : — 

(1.) They must be signed at the foot or end thereof by the* 
testator, or by some one in his presence, and by his direc- 
tion. 

(2.) The testator must make or acknowledge the signature in the 
presence of two witnesses at least, present at the same time. 

G 2 
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(3.) The witnesses must attest and subscribe the will in the testator* s 
presence. 

[N.B. — ^Not necessarily in each other's presence, although 
it is advisable that they should do so.] 
That the will was so executed should appear in the attestation 
clause, as then no difficulty occurs when the time arrives for proving 
the will, while, if the attestation does not show clearly that the 
formalities required were complied with, an affidavit by one of the 
attesting witnesses to prove the facts will be necessary. A defective 
execution of a will is not remedied either at law or in equity, the 
claimants under the will being mere volunteers. Any one, except a 
person non compos mentis, is capable of being a witness; but if he or she, 
or his wife or her husband, has any beneficial interest under the will, 
such interest is forfeited, the will remaining good in other respects. 

As to the Modes in which Wilh may be revoked, 

(1.) By marriage of the testator or testatrix (except the will is 
made by virtue of a power where the property, if imap- 
pointed, would not have passed to the appointor's real or 
personal representatives). 

(2.) By another will or codicil, or other writing of revocation 
executed like a codicil. 

(3). By the testator, or some person by his direction and in his 
presence, burning, tearing, or otherwise destroying the will. 
There must be an actual destruction, and it must be done 
animo revocandi ; for "no amount of destruction without 
the intention to revoke, and no amount of intention without 
the destruction," will operate as a revocation. 

[N.B. — The mere fact that a will contains a clause that it 
is irrevocable does not deprive the testator of his right to 
revoke it.] 

As to the Construction of Wilh. 

Wills are construed less strictly than deeds, as it is presumed that 
they are often necessarily drawn up in great haste, and very often 
the testator is without professional advice {inops consilii). The 
following are some of the most important rules : — 

(1.) The testator's intention, if not contrary to law, is to be carried 
out. And in order to carry out this rule, the following 
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{inter alia) strict rules of law have been made by the "Wills 
Act, 1837, to give way to the testator's presumed intention: 

(i.) Wills speak from the death and not from the date. 

(ii.) All the testator's interest in the property passes to 
the devisee without any words of limitation. Before the 
act, although the word "heirs" was never necessary in a 
will, some words showing an intention to give more than 
a life estate were necessary. 

(iii.) No lapse occurs from the death of the donee in the 
testator's lifetime in two cases, viz. (a) when the donee is a 
child of the testator, and leaves issue living at the testator's 
death ; here the gift passes as if the deceased child had died 
immediately after the testator ; (b) when the gift is of an 
estate tail, and the tenant in tail leaves issue living at the 
testator's death capable of inheriting imder the entail. 

(iv.) The words " die without issue," or without " leaving 
issue," or " have no issue," do not mean, as before the act, 
an indefinite failure of issue, but a want or failure of issue 
in the lifetime or at the death of the donee. To explain 
this — supposing, before the Wills Act, real property was 
given to A., and in case he died without issue to B., the 
Court held A.'s estate equivalent to an estate tail, which he 
could at once bar, and so defeat B. of his rights; while, on 
the other hand, if not barred, although A. had issue, if such 
issue ever afterwards failed, the rights of B. under the gift 
arose to take the property. By the new rule, nnder such a 
gift A. would take a life estate, and if he had issue the 
whole estate would vest in him provided his issue did not 
die before him childless ; but if he had no issue living at 
his death, the lands would go to B. 

(v.) A general devise of lands includes copyhold, cus- 
tomaryhold and leasehold lands of the testator, as well as 
lends over which he has a power to appoint as he thinks 
fit. 

(vi.) Devises to trustees or executors pass the whole of 
the testator's interest in the property unless a definite term 
of years or an estate of freehold is expressly or impliedly 
given to them by the will. 
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(2.) Where the law forbids the testator's intentions to be carried 
out to the full, they will be oanied out cy-pris^ or as nearly 
to the intention as the law admits of. 

(3.) Where there are two contradictoiy clauses in a will, the latter, 
as showing a change of intention, prevails. 

(4.) In construing wills of real property, the law of the place 
where the property is situate governs (lex loci rei sUcb); while 
wills of personal property are construed according to the 
law of the testator's domicile {lex loci domicilii). 

In connection with what has just been stated, you will bear in 
mind that the Wills Act, 1837 (1 Vict. c. 26), only appUes to wills 
and codicils executed, or revived, or confirmed after 1st January, 
1838 ; and with regard to the other wills, the old rules as to execution, 
revocation, and construction apply. 

Points to note. 

I. What the terms "will," "testament," "codicil," "devise," "be- 

quest," respectively mean, and why wiUs are said to be of an 
"ambulatory" nature. 

II. What instances are cited in the Commentaries to show how ancient 

the right to dispose of property by will is. 

III. Whether or not corporations can take as devisees knder a will, 

and whether the law has always been the same. 

IV. What alteration with regard to wills of infants was made by the 

WiUs Act, 1837. 

V. What the formalities are, which, by the Statute of Frauds, were 

required to be complied vrith on the execution of wills, and 
how far those formalities have been altered by the WiQs 
Act, 1837. 

VI. What the former effect was, and what the present effect is, of 

(a) an executor, (b) a legatee, (c) a creditor (there being in 
the will a direction to pay debts), being a witness to a will. 

VII. What the former effect on a will marriage had, and what 

alteration on the point was effected by the Wills Act, 1837. 

Vin. Wills must be signed at " the foot or end thereof;" what the 
meaning placed on these words by the Wills Amendment Act, 
1852, is (15 & 16 Vict. c. 24). 
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IX. How wills may be revived ; and in what way alterations made 

in a will after execution, to be of any effect, must be verified. 

X. A man by will gives an estate to his heir-at-law after the death 

of his wife, whether imder such a limitation the wife takes 
any interest. 

XI. In what important ways the rules for the construction of wills 

and deeds differ. 

XTT. A will, executed in 1830, contains a devise to A. B. by the 
testator of " all his lands and tenements," whether under such 
a devise A. B. would be entitled to certain leasehold property 
belonging to the testator, or to certain property over which 
the testator had a general power of appointment, and whether 
there would be any difference on this point, if the will were 
dated in 1840. 

Xm. What an executo)y devise is. 

XIV. What the former effect of giving (a) real property, (b) per- 
sonal property, to A., but, in case he died without issue, to B. 
was, and what alteration with regard to such gift has been 
made by the WiUs Act, 1837. 

XV. In what respect or respects an executory devise resembles a con- 

veyance under the Statute of Uses, and differs from a descent. 

XVI. In what counties the registration of docimients relating to real 
estates is required, and what the consequence of an omission 
to register is. 

XVII. A. conveys land in Middlesex to B. B. does not register his 
conveyance. A. then sells the same lands to C, who takes 
care to register his conveyance. Whether B. or C. has 
priority. And whether the fact of C. having or not having 
notice of B.'s conveyance will make any difference. 

XVm. What the provisions relating to the registration of documents 
contained in the Land Transfer Act, 1875, are. 

Chapter XXI.—Of Extraordinary Conveyance or Conveyances by 

3ffatter of Becord. 

Eemarks. 

Two conveyances of this nature (now abolished) have already been 
treated of, viz. fines and recoveries. There are two others of the same 
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olaas which are still used. They are (1) Private Acts of Parliament ; 
and (2) Bojal grants. 

(1) Private Acts of Parliament are now a common mode of assur- 
ing property. They are resorted to for various purposes, and among 
others for (i) disentangling estates that have been burdened by a 
complicated mass of uses, &c. ; (ii) giving to the tenant of a settled 
estate power to lease the lands, jointure his wife out of them, or 
assure them to a purchaser against the remote or latent claims of 
infants or other persons under disability by settling a proper equiva- 
lent upon them proportionate to the interest so barred. These acts 
are given with great deliberation, and only bind the parties and those 
whose interests are purchased in the way just mentioned. 

(2) Boyal grants or grants by the king are contedned in charters or 
letters jE>a^^;i^, so called because they are not sealed up but exposed to 
open view, with the great seal pendant at the bottom, and addressed 
by the sovereign to all his subjects at large, differing in this last 
respect from other letters of the sovereign, also imder the great seal, 
but directed to particular persons and for particular purposes, which 
are closed up and sealed on the outside and called close writs. 

By these royal grants the sovereign may dispose, as he or she thinks 
fit, of any property purchased by him or her out of the privy purse or 
coming to him or her by descent from any one not being kings or 
queens of the realms. The royal domains, however, cannot as a 
general rule be aliened for longer than thirty-one years. 

Points to note. 
I. Whether or not private Acts of Parliament are judicially noticed. 

n. What formalities have to be gone through in procuring letters 
patent from the Crown. 

m. The various ways in which the construction of royal grants 
differs from grants by private persons. 

rV. Why it is that royal grants are expressed to be made " ex speciali 
gratidy certd scienti&y et mero motu regince {aut regis). ^^ 

Chapter ZXII.— Of Copyholds. 

Eemarks. 

I have already drawn your attention to the origin of copyhold 
tenure in my remarks in the Chapter on Tenures, and you will 
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remember from the contents of that Chapter that the present copy- 
holders are "nothing else than villeins, who by a long series of 
immemorial encroachments on the lord haye established a customary 
right to their estates, which were formerly held entirely at the lord's 
will ; " and I shall only here add the principal points for you to look 
up ; they are : — 

Points to note. 

I. Why it is true (a) that all copyholds must be parcel of some manor ; 

(b) that custom is the life of all copyholds. 

II. Whether there can be either an estate for years, for life, in fee 

tail, or in fee simple, in copyhold lands. 

III. " The nature of a copyholder's estate resembles that of a free- 

holder's." What exceptions there are to this rule. 

IV. Whether or not the Statute De Donis (13 Edw. 1), the Statute 

of Uses (27 Hen. 1, o. 10), or the Dower Act (3 & 4 Will. 4, 
c. 105), apply to copyhold estates. 

V. By what various acts a copyholder may forfeit his lands to the 

lord. 

VI. What the various incidents connected with copyhold lands are. 

VII. Under what circumstances " fines " are payable to the lord, and 

how certain said arbitrary fines differ. 

VIII. What fines are payable on the admission of coparceners and 
tenants in common. 

IX. A., B,, and C, joint tenants, claim admittance to copyhold 

property. What fine or fines they will have to pay, and how 
the amount is reckoned. 

X. What a " heriot " is, and when claimable, and how heriot service 

differs from heriot custom. 

XI. What the result is when a copyhold tenement subject to a heriot 

becomes divided. 

XH. From what liabilities to which freehold lands were liable copy- 
hold lands were free, and how these immunities have by 
statute law been removed. 

Xm. What is meant by the term "enfranchisement," and how, 
independently of the Enfranchisement Acts, enfranchisement 
of copyholds is effected. 
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XrV, What (if any) eflEect on the tenure would be produced by a 
copyhold tenant oonveying his interest to the lord. 

XY. What formalities have to be gone through when copyholds are 
transferred from one person to another, and how these for- 
malities difPer if the transfer is made by way of mortgage or 
by a married woman. 

XYI. What the nature of (1) a surrender; and (2) an admittance in 
connection with copyholds is. 

XVII. What the position of a surrenderee of copyholds before ad- 
mittance is. 

XYIII. In what respects admittances upon surrenders differ from 
admittances on descent. 

XIX. A. surrenders copyholds to B., but before B. is admitted, A. 
dies. Whether B.'s right to admittance is gone, and, if not, 
whether his admittance, when made, will operate from the 
date of the surrender or from the time of admittance. 

XX. Whether, if a copyhold estate has become extinguished, the 

lord can grant it out de novo to hold by copy, and, if so, whe- 
ther he must reserve the old services and customs, or whether 
he can alter them in any way. 

XXI. Why it is that fresh copyholds cannot be created at the present 
day. 

XXn. What the old law with regard to devising copyholds was, and 
how affected by 55 Geo. 3, c. 192, and 1 Vict. c. 26. 

XXm. In what way estates tail in copyholds were barred prior to 
1st January, 1834, and how since that date and by what 
statute the alteration was effected, and whether the statute 
applies to customary freeholds. 

XXIV. Equitable estates in copyholds can be transferred as a rule by 
any writing, without deed or surrender. What exceptions 
there are to this rule. 

XXV. What the principal inconveniences of copyhold tenure are. 

XXVI. What the two main objects of the Enfranchisement Acts, 
4&5 Vict. 0. 35; 6& 7 Vict. c. 23; 7&8 Vict. c. 55; 15 & 16 
Vict. c. 51 ; 21 & 22 Vict. c. 94, were, and what the principal 
provisions of these Acts are. 
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XXVII. What manorial rights cannot be compulsorily enfranchised. 

XXVIII. When copyholds ior life or years cannot be compulsorily 
enfranchised. 

XXrX. Who it is that bears the expense of a compulsory enfran- 
chisement, and how, if the lord and tenant differ as to the 
compensation to be paid, the amount is ascertained. 

XXX. What the elements of value are which have to be taken into 
consideration by the Copyhold Commissioners in arriving at a 
decision as to what sum a tenant must pay for having his 
copyhold turned into a freehold estate. 

XXXI. On enfranchisement the lands are deemed freehold for all 
purposes, and cease to be subject to any custom whatsoever. 
What the exception to this rule is. 

Cliapter XZIII.— Of Incorporeal Hereditaments. 

Eemarks. 

This is a very important Chapter. Incorporeal hereditaments con- 
stitute a division of real property, and may be defined as " rights 
annexed to or issuing out of or exercisable within a corporeal here- 
ditament/' and are distributable either into profits or easements, sjid 
consist of commons, ways, watercourses, lights, franchises and rents, 
A few words as to each, and first as to — 

(1) Commons, consisting of certain rights in another man's land, 
chiefly of four sorts, viz. : 

(a) Common of pasture, the right to feed beasts on another's land. 
This is the principal common, and is either appendant, appurte^ 
nant, became of vicinage, or in gross. This common may be 
limited, that is, confined to particular seasons of the year, or be 
unlimited, that is, last all the year round. A common in gross 
can be limited or unlimited as to number of the animals. If 
unlimited.it is called a common without stint, or sans nomhre; 
but the other kinds of common of pasture must be claimed in 
respect of some limited number of beasts. 

(b) Common of piscary is a liberty of fishing in another man's 
waters. 

(c) Common of turbary, a liberty or right annexed to a house to cut 
turf for fuel to be used in that house. This cannot be claimed 
as annexed to land. 
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(d) Common of estovers (from esioffery to famish) is the right to out 
wood for fuel (firebote), reparring the house (housebote), or 
ploughs or other instruments of husbandry (ploughbote), and 
for the necessary fences of his grounds. 

To these four commons may be added — 

(e) Common in the soil^ the liberty of digging for minerals in 

another man's lands, and 

(f) Common of folding^ the liberty of folding sheep on another's 

land. 
These rights of common generally exist in connection with copy- 
hold lands. By the Statute of Merton (20 Hen. 3, c. 4) the lord of 
the manor was allowed to enclose against common of pasture as much 
waste as he pleased, so that enough were left for the purpose of 
those entitled to it. Under subsequent statutes, known as the 
Greneral Inclosure Acts, and passed principally in the present reign, 
the inclosure of commons takes place under the superintendence of 
the Inclosure Commissioners. 

(2) Ways^ or rights of going over another man's lands. These 
rights arise by grant, prescription, custom, or implication. 

(3) Watercourses^ or rights to the flow of a river or stream (not 
navigable), when the bank on one side or both sides belongs to the 
claimant. The claimant has the right to have the course of the 
stream kept clear from interruption, whether by diversion, pollution, 
or obstruction by the owners of the land above or below him. 

(4) Lights^ a man's right to have the access of the sun's rays to 
his windows free from obstruction on the part of his neighbours. 
The right can be claimed by grant or prescription, but unless a title 
by one of these means has been obtained, a man has a perfect right 
to build and intercept the light which another man's house would 
have otherwise had. 

(6) Franchises^ these are royal privileges, or branches of the crown's 
prerogative in the hands of a subject, arising by royal grant or by 
prescription. 

A county palatine is a franchise vested in a number of persons. So 
incorporated bodies^ courts leet, the right to ira{/», wrecks^ estrays^ royal 
fish and forfeitures are franchises. Soo, too, are fairSy markets and 
ferries. These last three arise by grant, prescription, or act of parlia- 
ment. No toll can be imposed in respect of them unless for an 
adequate consideration, e. g. by keeping a ferry-boat, providing 
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grounds, &c. for the public, and the tolls must in all cases be reason- 
able. The owner is liable to a criminal indictment if he obstruct the 
public in the proper use of the mkrket, &c. ; while at the same time 
he has the right to bring an action for unpaid tolls, and to proceed 
against any one who sets up a market, fair, or ferry so near his as to 
diminish his custom. So forests^ chases, parks, warrens, and fisheries 
are instances of franchises. A forest is the right of keeping animals 
of warren, chase and park in a space set apart, with peculiar officers 
and laws to regulate it. A chase is the right to keep animals of chase 
(buck, doe, fox, martin and roe) and warren within a certain district, 
while a park is nothing more than an enclosed chase. A warren is 
the right to keep beasts and fowls of warren (hare, coney, roe, par- 
^<1^9 quail, rail, pheasant, woodcock, mallard and heron, &c. accord- 
ing to Coke, but hare, coney, partridge and pheasant only according 
to Manwood). h. fishery, or free fishery, is the exclusive right of fish- 
ing in a public river; and as by the Magna Charta the Crown is 
expressly forbidden to make grants of this description, it must be 
claimed under some grant dated prior to June, 1215. 

(6) Rents, or returns, (consisting of moneys, chattels, or services,) 
yielded periodically, to a certain amount, out of the profits of cor- 
poreal hereditaments by the tenant thereof. From this definition 
you will see that the following are the requisites to a rent — (a) It 
must be yielded, «. e. paid by the tenant, therein differing from com- 
mons, which the claimant must take himself, — hence rents lie in render, 
commons in prendre ; (b) The amount must be certain, or capable of 
being made certain; (c) It must be payable periodically ; (d) The 
payment must be out of the profits, and not out of the land itself ; 
(e) It must issue out of corporeal hereditaments ; (f ) It must be due 
from the tenant of the land. 

Bents are principally of three kinds, viz. : — 

(i.) Rent-service, which accrues in connection with tenure, and is 
due from a tenant owing fealty to his lord. The common 
law gives the lord the important right of distress. Bent- 
service can only exist as incidental to the reversion, and 
cannot be created by way of subinfeudation. 

(ii.) Rent-^charge, which is a sum payable out of land under a deed 
reserving the rent to some person, and giving to such person 
an express power of distress, and usually a condition of 
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re-entry as well. This rent is independent of tenure, and 
is called a rent-charge, because charged with a distress, 
(iii.) Hent'Seckj a mere dry or barren rent, for which neither by the 
common law nor by grant a right of distress attached. A 
power of distress was, however, given for such rents by 4 Geo. 
2, c. 28, and a power of re-entry is given by 44 & 46 Vict, 
c. 41. See^o«^, p. 100. 
Bents are called (a) rents of assize j when paid by freeholders (when 
they are also called chief rents) or by copyholders to the lord. They 
are fixed by immemorial custom, and as by paying the tenant is free 
from all other services they are called quit-rents ; (b) fee farm rents^ 
where a quarter of the yearly value is reserved in a grant in fee, 
and (c) rack-rentsj when they are the full yearly value of the land 
or near it. 

Points to note. 

I. Whether or not either common appendant or common appurtenant 

can be created at the present time. 

II. What the terms "commonable beasts," "common because of 

vicinage," " common of shack," respectively mean, 
m. What the chief provisions of 8 & 9 Vict. c. 118, as to inclosing 
commons are. 

IV. The various ways in which rights of way arise. 

V. When a right of way is said to be in gross, and when appurtenant. 

VI. How a right of watercourse may be lost. 

VII. In what way ox ^Q,y^ free fisheries differ from commons of piscary. 

VIII. Whether or not it is necessary for the proprietor of a ferry to 
be owner of the water on which he carries, or of the soil on 
the side where he embarks and disembarks his passengers. 

IX. Whether or not annuities or rent-charges must be registered or 

inrolled. 

X. In what way or ways (1) a rent-charge ; (2) a rent-seek ; (3) a 

rent-service may be created. 

XI. When and where rent, in the absence of special agreement, is 

payable, and whether the rule is the same when the rent is 
payable to the Crown. 

XII. Whether rent is apportionable or not, and how far the statutes 

11 Geo. 2, c. 19 ; 4 & 5 Will. 4, c. 22, and 33 & 34 Vict. c. 35, 
affect the law of apportionment of rents. 
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Xni. What the distinction between incorporeal hereditaments 
appurtenant^ appendant, and in gross is. And what is meant 
by the expression that "hereditaments corporeal ctonot be 
appendant or appurtenant to corporeal, nor incorporeal to 
incorporeal." 

XIV. In what important respects incorporeal hereditaments (a) re- 
semble, (b) differ from, corporeal hereditaments. 

XV. The various ways in which commons (or profits d prendre) and 

easements may respectively be created. 

XVI. What a title hj prescription means, and how prescription differs 
from custom. 

XVII. What was necessary to create a good prescriptive title at 
common law. 

XVIII. A man at common law might prescribe " in himself and his 
ancestors " or " in a que estate^ What the difference of these 
prescriptions was. 

XIX. What franchises can, and what franchises cannot, be prescribed 
for. 

XX. How the law of prescription was affected by 32 Hen. 8, c. 2. 

XXI. What the provisions of 2 & 3 Will. 4, c. 71, relating to the 
law of prescription are. With what object this act was passed, 
and how that object is carried out. 

[N.B. — At common law, in order to acquire a title by pre- 
scription, the following things, among others, were requi- 
site: — (1) There must have been actual usage of the thing 
prescribed for, and the enjoyment of it must have been constant 
and peaceable; (2) The usage must have been certain and 
reasonable ; (3) The thing prescribed must have been capable 
of being created by grant (a title by prescription being based 
on a supposed lost grant) ; (4) The usage must have been from 
time immemorial {i.e. from commencement of Eichard I.'s 
reign) ; but possession for twenty years was primd facie evi- 
dence of this usage, unless other testimony was forthcoming 
to show the time at which the usage commenced. Now, how- 
ever, by the Prescription Act of 1832 (2 & 3 Will. 4, c. 71), 
if a person can show that he has uninterruptedly enjoyed a 
common (or other profit d prendre) in another's land for thirty 
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years, he will have a good prescriptive title, unless the person 
out of whose lands he daims the right can prove that the 
usage was without his knowledge, or enjoyed while he was 
under some disahility, when «i>/y years' enjoyment must be 
proved to make the claimant's title indefeasible. With regard 
to eamnenh, twenty years' enjoyment gives a presumptive title 
by prescription, and forty years an indefeasible title. With 
regard to rights to light and air, however, twenty years in all 
cases gives an indefeasible title.] 
XXII. How incorporeal hereditaments may be extinguished. 

Chapter XXIV.— Of recent Provisiona for the Protection of Purchasers 

and Mortgages against Insecure Titles. 

Eemarks. 
It is hardly likely that questions at the Examination will be asked 

on this Chapter. 

Of the three statutes treated of, 25 & 26 Yict. c. 53 ; 25 & 26 Vict. 
0. 67, and 37 & 38 Vict. c. 87, the last is by far the most important, 
and the following epitome will be useful in drawing your' attention to 

its chief features : — 

38 8f 39 Vict c. 87 {Land Transfer Act, 1875).— This Act was 
passed with a view of simplifying titles, and facilitating the transfer 
of land by establishing a Land Eegistry with proper officers. The 
Act contains five parts. Part I. shows (a) who is entitled to register 
under the Act; (b) on registration the proprietor is entitled to a 
" Land Certificate," showing the value of his title ; (c) the mode in 
which leasehold interests are to be registered. Part II. relates to 
registered dealings with registered lands. All transfers of registered 
property to be entered on the register and to rank in order of their 
entry. Part III. relates to imregistered dealings with registered 
lands, and provides for registering notice of leases and of estates in 
dower and by the curtesy, and gives the Court or registrar powers to 
forbid dealings with registered land. Part IV. contains provisions of 
a supplemental and general nature relating to registration under the 
Act. Part V. establishes an office of Land Registry vdth various 
officers, prohibits further registration under 25 & 26 Vict. c. 62, and 
provides that lands in register counties registered under the Act need 
not be registered in the local registries. 
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Begistration under the Act being entirely Toluntaiyy its proviaions 
have been but little taken advantage of. 

Test Paper to work out. 

1. GFive a list of conveyances operating (a) at common law, (b) under 
the Statute of Uses, and explain, with reference to common law 
conveyances, the difEerence between pritnary and secondary convey- 
ances. 

2. Explain the nature of a conveyance by lease and release. What 
led to this mode of conveying lands being adopted, and why is it now 
so rarely used ? 

3. A. by deed of grant conveys land to B. to the use of C. ; who 
has the legal estate, and why P "Would your answer be the same if 
the deed had been a bargain and sale P 

4. Contrast fines and recoveries in their form and effect, and state 
for what purposes they were principally used, when they were 
abolished, and what was substituted in their stead. 

6. Lands are limited to A. for life, then to B. for life, remainder 
to C. in tail, remainder to D. in fee. • C. wishes to bar the entail, 
whose consent will he require, and supposing such consent is withheld, 
what estate can he acquire in the lands P 

7. With what formalities must conveyances of real property by 
married women be executed P Must the same formalities be observed 
if the property is settled on the woman for her separate use ? 

8. What are extraordinary conveyances ? and by what other name 
known? 

Fifth Week's Work. 

During the week analyse from the text book the following im- 
portant Statutes : — 

13 Edw. 1, c. 1 {The Statute De Donis), creating strict entails. 

18 JEdic. 1, c. 1 {The Statute Quia Emptores), creating subinfeudation 

and allowing lands to be freely aliened. 
27 nen. 8, c. 10 {The Statute of Uses)^ turning uses into possession. 
27 Sen. 8, c. 16 {The Bargain and Sale Inrolment Act), requiring 

bargains and sales of freehold estates to be inroUed. 
32 Sen. 8, c. 1 {The Wills Act). The first statute allowing the 

alienation of lands by will. 
13 Eliz. c. 5. — Conveyances made to defeat creditors void. 

G. H 
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27 JSIiz. c. 4.— Conveyances made to defraud pnrohasers void. 

3 Choi. 1 {The Petition of Bights). 

12 Chas. 2, c. 24 {Abolition of Feudal Tenures). 

29 Chas. 2, e. 3 {T/ie Statute of Frauds). 

31 Chas. 2, c. 2 {Habeas Corpus). 

9 Geo. 2, c. 36 {The Mortmain ulc^.— Lands can only be given to 

charities by deed. 

39 8r 40 (?^. 3, c. 98 (TAe Thellusson ulc^.— Income cannot be 
accumulated beyond a certain period. 

3^-4 Will. 4, c. 71 (TAe Prescription ^c^.— Thirty years' enjoy- 
ment of a common and twenty years of an easement gives a 
good prescriptive title. 

3^4 Will. 4, c. 74 {Fines and Recoveries Abolition Act). 

3^-4 Will. 4, c. 104.— The lands of a deceased debtor are liable at 
law for payment of all his debts, simple contract as well as 

specialty. 
3^-4 Will. 4, c. 105 {The Dower Act).—'Do^BT of women married 

on or after Ist January, 1834, only attaches to lands of which 

the husband dies seised intestate. It attaches to equitable as 

well as legal estates. 
3^4 Will 4, c. 106 {The Inheritance -4c^).— Laying down certain 

rules of descent. 

7 Will. 4 §• 1 Vict. c. 26 {The Wills ^c^).— Wills of realty and 

personalty to be executed and construed alike ; many other 
alterations as to wills. 

8 §• 9 Vict. c. 106 {The Real Property Amendment Act).— A very 

important statute, providing {inter alia) that (1) corporeal 
hereditaments shall lie in grant as well as in livery ; (2) f eofE- 
ments (except those made by infants by custom of gavelkind), 
partitions, leases required by law to be in writing, assignments 
of chattel interests, surrenders, &c., shall be by deed ; (3) feoff- 
ments shall have no tortious operation; (4) partitions and 
exchanges shall imply no condition; (5) a benefit in real 
property under a deed can be taken by a person who is not a 
party to the deed ; (6.) contingent remainders to be capable of 
taking effect notwithstanding the determination of any pre- 
ceding estate of freehold by merger, surrender, or forfeiture, 
&c., &c., &c. 

8 (§r 9 Vict. c. 112 {Satisfied Terms ^c^.— Satisfied terms to cease 
and attend the inheritance. 



' 
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14 8f 15 Vict c. 25 {JEmblementa Act). — Under-tenants at rack 
rent instead of emblements to hold over till the end of the 
current year. 

32 8f 33 Vict. c. 46 {Hinde Palmer^ s Act). — Specialty and simple 

contract creditors to share equally in the estate of their de- 
ceased debtor. 

33 Vict c. 14 {Naturalization Act). — ^Aliens can hold property as 

British subjects. 

33 8f 34 Vict. c. 23 {Felony Act). — ^No attainder or corruption of 
blood to arise from conviction for treason felony, oifelo de se. 

38 8f 39 Vict. c. 92 {Agricultural Holdings Act). — ^Tenants of 
agricultural or pastoral tenancies are entitled to be paid f oi 
improvements made. Yearly tenancies under the act to be 
determined by a year's instead of six months' notice. The act 
may be and usually is excluded. 

40 8f 41 Vict.c. 18 {The Settled Estates Act). — Settled estates can 
be leased by the tenant for life for twenty-one years with the 
formalities set out antCy in Chap. IV. By order of the Court 
they can be leased for a longer period or sold. 

40 8f 41 Vict. c. 33 {The Contingent Remainder's Acf), passed to 
prevent a contingent remainder being lost by reason of the 
particular estate coming to an end before the contingency 
happened. To explain : if lands are granted to A. for life with 
remainder to A.'s son in fee on his attaining twenty-one, before 
the act, unless A.'s son attained twenty-one before his father 
died, he did not take the estate, even though he subsequently 
attained the age ; now, by the effect of this act, in the event 
of A. dying before his son attained twenty-one, the fact of 
there being no particular estate to support the remainder will 
not prevent the remainder taking effect when the contingency 
happens, namely, on A.'s attaining majority. 

The act thus creates an exception to the rule laid down in the 
Commentaries, that every contingent remainder must become 
vested dining the continuance of the particular estates or eo 
instnnti that it determines. 

44 8f 45 Vict. c. 41 {Lord Cairns^ Conveyancing Act). — ^The follow- 
ing are some of the most important provisions of the Act, as far as 
it bears on Volume I. of the Commentaries : — 

u2 
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(a) All the usual oovenants in oonveyanoes, mortgages^ and setile- 

ments are implied, provided the person against whom implied 
conveys as " beneficial owner " or " as settlor." (Sect. 7.) 

(b) Powers of sale, to appoint a receiver, to insure, and to fell 

timber, are conferred on mortgagees. A power of leasing is 
also conferred on mortgagor and a mortgagee while in posses- 
sion. The lease not to exceed twenty-one years, or ninety- 
nine years if a building lease. On death of a mortgagee, 
whether testate or intestate, the legal estate vests in his per- 
sonal representatives. (Sects. 18 — 24, 30.) 

(c) A fee simple estate may in future be created by deed, by 

conveying to the grantee " in fee simple," without the word 
" heirs," and a fee tail by conveying " in fee tail," without the 
words " heirs of the body." (Sect. 57.) 

(d) The heir is subject to the ancestor's debts, whether he is named 
in the bond or not. (Sect. 68.) 

(e) When a rent (not being a rent incident to the reversion) is in 

arrear for twenty-one days, a power of distress is given to the 
person entitled to the rent ; and if in arrear for forty days a 
power to enter and take the profits without liability for waste ; 
and a power to raise by way of mortgage or sale, or other 
reasonable means the amount due. (Sect. 44.) 

(f) The word " grant " is not to be necessary to convey either cor- 

poreal or incorporeal hereditaments. (Sect. 49.) 

(g) A man may transfer all kinds of property directly to himself 
and another, or to his wife, and so a wife to her husband, 
without the necessity, in the c«use of real property, of the in- 
tervention of a conduit pipe trustee. (Sect. 60.) 

(h) The receipt in the body of a deed is sufficient without a receipt 
indorsed. (Sect. 54.) 

(i) Lands may be granted to the use that a certain person may 
have an easement over it. (Sect. 62.) 

(j) General words are deemed implied in every conveyance, mort- 
gage, lease, settlement, and other assurance. 

The provisions of the Act, to which further reference will be sub- 
sequently made, are for the most part prospective only, and may be 
generally excluded by words showing the intention to exclude the Act. 
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VOLUME n. 

Sixth Week's Work. 

Book II. 

Part II. — Of Things Personal. 

Chapter I. — Of Things Personal in General^ and of Property therein. 
II. — Of Title to Things Personal^ and first of Title by 

Occupancy. 
m. — Of Title by Invention. 
IV. — Of Title by Gift and Assignment. 
Y.—Of Title by Contract. 
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Gliapter I.— Of Things Personal in General, and of Property therein. 

Bemarks. 

Personal property is divided into choses (or things) in possession^ and 
choses (or things) in action. 

Choses in possession are again subdivided into (a) chattels real, or 
leaseholds, and (b) chattels personal, or, as they are sometimes called, 
pure personalty. 

The necessary information connected with chattels real was given 
you in the Chapter on " Estates less than Freehold," in Vol. I. of the 
Commentaries ; the first part of Vol. II. is devoted to the other class 
of personal property, viz. :— 

Chattels Fersonal. These may be divided into the three fol- 
lowing classes, viz. : — 

I. All inanimate things, such as money, clothes, furniture, vegetable 
productions, when they fall under the head of emblements, 
or when actually severed from the land. 

H. Animals, which again are sub-divided into two classes, (i) those 
which are domitWy or tame domestic animals, e. g. horses, kine, 
sheep, and the like ; and (ii) those which SLvefei^cB natures, or of 
a wild disposition, e. g. deer and other game. In the former, 
a person may have as absolute an ownership as in any inani- 
mate thing ; but with regard to the latter, the property is 
qualified only, and arises from one of the following causes : — 
(a) By the industry of the owner, or per industriam, as it 
is called, occurring where a person reclaims ftm'mft lff 
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by taming or confining them, e. g. doves in a dove- 
honse, bees hived, partridges in a mew, &c. 

(b) The weakness of tiie animal itself, or per impotentiatn, 

as it is called, occurring where the animal is so young 
or weak that it cannot escape. 

(c) By privilege, or propter privilegium^ as it is called, 

occurring where a person is privileged to hnnt and 
take certain ftTn'malfl to the exclusion of others. 
m. Incorporeal rights, growing out of personal property, and con- 
sisting of {inter alia) patent right and copyright^ to which a 
separate Chapter is devoted. (See post^ p. 106.) 
The property in personal chattels may be, as abeady mentioned, 
either in possession or in action. The property is said to be in posses- 
sion when the owner has the enjoyment, either actual or constructive, 
of the chattel, and is divided into absolute and qualified. The pro- 
perty is absolute when the owner is completely the proprietor of the 
thing, and it is qualified when his ownership is of a limited or special 
kind, either because the subject-matter of the property is not in itself 
capable of absolute ownership, as in the case of fl. TiiTn a 1 fl ferm naturce^ 
ahready spoken of, or because of the peculiar circumstances of the 
owner, the thing itself being perfectly capable of absolute ownership, 
as in the case of the delivery of goods to a carrier to carry to Liondon 
and deliver to the third person to keep for the owner. In such a case 
there is not an absolute property either in the person delivering (the 
bailor), for he has only the right, and not the immediate possession, 
or in the person to whom the delivery is made (the bailee), for 
although he has the possession, he has only a temporary right ; and 
in such a case there is a qualified property in both bailor and bailee. 

The property is said to be in action when the owner has no actual 
or constructive enjoyment of the thing, but merely a right to take 
proceedings to recover the possession of it. A chose in action is 
indeed more than this, for the term includes, and is properly applied 
to, as shown in the Commentaries, the right to bring an action for 
damages, or to recover a chattel. 

If the action must be brought in the Chancery Division of the High 
Court, the chose is properly called an equitable chose in action, e. g. a 
legacy ; while, if the action must be brought in one of the Common 
Law Divisions of that Court, the chose is properly called a Ugal chose 
in action, e. g. a debt. 
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Although formerly there could be no future property in personal 
chattels, and if such chattels were assigned to A. for life, with 
remainder absolutely to B., B. was not entitled to any interest in the 
chattels, the ownership of which absolutely vested in A., there can be 
at the present time, and, under the assignment just mentioned, A. 
would be entitled to the use of the chattels for his life only, and on 
his death B. could claim them, and B.'s right, which, owing to the 
destructible nature of a personal chattel, is of a precarious nature, 
would be protected in equity by means of an injunction to prevent A. 
wrongfully dealing with the chattels, or such other remedy as the 
court might think B. entitled to. There is one case, even at the pre- 
sent day, in which there can be no future property in personal chattels, 
namely, when the chattel is of a consumable nature, e. ^., food, wines, 
and the like, or things which qucB ipso mu consumuntur (which by 
their very use are consumed) ; and if such chattels are given to A. 
for life, remainder to B., A. becomes absolutely entitled to them. 

With regard, then, to the time of enjoyment, personal chattels 
resemble real property, i. e., the enjoyment of them may be either in 
prcBsenti or in futuro — ^in possession or in expectancy. They also 
resemble real property (a) in that they may be held by joint tenants 
and tenants in common, though they differ from real property inas- 
much as they cannot be held by coparceners ; (b) in that they can be 
vested in one person (the trustee) for the benefit of another (the cestui 
que trust) ; (c) in that the rules regulating the time for the arising of 
future interests, and for accumulating the income of them (rules 
which were fully explained in Volume I.), apply equally to them. 

Points to note. 

I. Why it was that in the olden times personal property passed almost 

unnoticed. 

II. Whether the following property will on the death of the owner 

go to his heir or devisee, or to his executor or administrator : 
Deer in a park, bees in a hive, fish in a pond, rabbits in a 
warren. 

TIT . Under what circumstances a property per industriam in wild 

animals ceases. 
IV. Whether or not proceedings, civil or criminal, can be taken 

against a person who detains or steals animals ferce naturcB^ in 
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which a property per industriam^ has been acquired ; and how 
far the position is affected by 24 & 25 Yict. o. 96, s. 21. 

V. Whether or not the following persons have any property in the 
goods in their hands : — (a) A finder of goods ; (b) a servant in 
charge of his master's goods ; (c) a landlord in goods distrained 
for rent but not yet sold. 

YI. Whether or not there can be estates in personal chattels. 

Vll. SupposiDg personal chattels are limited to A. and the heirs of 
his body, what interest A. takes in the property. 

Vm. Whether if partners purchase personal property they are con- 
sidered as joint tenants or tenants in common of it; or, 
whether if a debt is due to several partners they are considered 
as joint tenants or tenants in common of it at law or in 
equity. 



Chapter II.— Of Title to Things Personal— Title by Ocenpancy. 

Bemabks. 

The title or right to personal property may be acquired, and, as 
a natural consequence, lost also, in one of six different ways, viz. : — 
(1) by occupancy ; (2) by invention; (3) by gift and assignment ; 
(4) by contract ; (5) by bankruptcy ; (6) by will and administration — 
all of which modes are considered in the Commentaries and in the 
order given. 

This Chapter treat of title by occupancy, a rare mode of acquiring 
and losing personalty at the present date, for when things are now 
found without any other owner they generally belong to the Sovereign 
by virtue of the royal prerogative. In the following cases a title by 
occupancy may still be acquired by a private subject, viz. : — 

(a) Where goods belonging to an alifen enemy are legally seized. 

(b) When animals ferm naturce, either on land, if not already 
reclaimed, or in the sea, are captured. This is subject to the game 
laws. 

(c) When animals breed. Here a title by accession granted on the 
right of occupancy is acquired. The animals being tame and domestic 
the brood belongs to the owner of the mother, the maxim being j^ar^w^ 
sequitur ventrem, and the reason apparently being that the dam pend- 
ing pregnancy, or at least during a great portion of pregnancy, is 
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useless to her owner, who ought consequently to profit by the brood : 
an exoeption occurring in the case of young cygnets, ^hich belong 
equally to the owners of the oock and hen. 

(d) When goods of different persons become intermixed and con- 
fused, the person by whose act the intermixture takes place loses his 
portion of the goods ; and the other person acquires a right to such 
portion, provided he has not interfered to cause the confusion. No 
such title is, however, lost and acquired if the goods can be distin- 
guished, or if it can be clearly shown which portion belongs to each 
party. 

Points to note. 

I. Whether or not if a foreigner resides in England and war breaks 
out between our country and his own, a title to his goods can 
be acquired by the person who first seizes them ; and whether 
if he during the time of peace made a contract with a British 
subject which the latter broke, the fact of war so breaking out 
would altogether defeat his right of action for such breach. 

n. What the requisites are to vest property taken from an alien 
enemy in the captors, and whether there is any difference in 
these requisites if the property captured happened to be a ship 
or the goods are taken at sea. 

ITT. What salvage is. 

IV. What the nature and jurisdiction of the Prize Coi:rt is. 

V. What exceptions exist in our law to the general rule that " all 

men may take any fowl of the air, any fish or inhabitant of 
the water, any beast or reptile of the field." 

VI. What qualifications were formerly necessary to enable a man to 

take or sell game, and how the question has been affected by 
the Game Act (1 & 2 Will. 4, c. 32). 

Yli. How the word " game " is defined in the Game Act referred to. 

Vin. What provision with regard to killing hares is made by 
11 & 12 Vict. c. 29, and 23 & 24 Vict. c. 90, and 43 & 44 
Vict. c. 47. 

IX. To whom the partridge in the following cases will belong: — 
(Case A.) Smith, being on his own land, starts a partridge 
thereon, follows it on to Brown's land and kills it there. 
(Case B.) Smith, being on Brown's land (as a trespasser), 
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starts a partridge thereon and kills it there. (Case G.) Smitii, 
being in Brown's chase, starts a partridge and follows it into 
Jones's liberty and there kills it. 

X. What in connection with the title bj accession the meaning of 

the maxim ^' 8i eqtmm meam equus turn pregnantem fecerit, non 
est tuum sed meum quod natum eat^' is (see post, Appendix A.). 

XI. Why in the case of young cygnets an exception occurs to the 

maxim " Partus sequitur ventrem." 

XII. How the civil law differs from our own law with regard to a 

title acquired to goods by their becoming confused. 

XIII. A. makes wine with grapes belonging to B. ; to whom the 
wine belongs, and why. 

Chapter IH.— Of Title by Invention. 
Bemarks. 

In this Chapter you will find the law of patent right and copyright 
— two rights which are acquired by invention^ t. e. by the original 
conception of genius — fully treated of. A few words with regard to 
each of these rights may assist you in understanding what you will 
perhaps find rather a difficult subject ; and first as to-f 

I. Patent Sight — u e, a favour conferred by royal grant (or 
letters patent from the Crown) to an inventor to use for his own 
benefit exclusively during a limited period of fourteen years 
(extendible) his invention. 

A person applying for letters patent to protect his invention must 
be prepared to show the following facts : — 

(a) That the invention is a manufacture, i, e., some article fabri- 

cated by the hand of man, or some improvement in an already 
existing manufacture. 

(b) That the manufacture or improvement is new, or at any rate 

has never been used in this country before. 

(c) That the invention is not (i) contrary to law ; (ii) mischievous 

to the State ; (iii) to the hurt of trade ; (iv) generally in- 
convenient. 

If two persons discover the same invention simultaneously, the first 
who patents it obtains the benefit of it. Patent rights may be 
assigned, but the assignment must be by deed; and, instead of 
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entirely alienating, the patentee may, if lie think fit, grant deeds of 
licence to others to manufaoture the article. These assignments and 
lioenoes must be completed bj being registered in a book kept 
at the Specification of Patents Office, and called the ^^Begister of 
Proprietors." 

If any third person infringes the patent right, the patentee has 
the following remedies : — (a) An action for damages for the injury 
sustained ; (b) an action for an injunction to prevent a continuation 
of the infringement. In addition, any one using the name, stamp, 
or mark of any patentee is liable to forfeit for every offence a sum 
not exceeding 50/. Proceedings for infringements of patents may be 
resisted on one of the following grounds : — (a) That no infringement 
has taken place ; (b) that the patent was invalid, either because the 
patentee was not the first and true inventor, or that the article was 
not a fit subject for a patent. 

In addition, and even though there be no infringement, an action 
of scire facias may be instituted by the Crown, or by any private 
subject, with the Attomey-General's leave, for the formal impeach- 
ment of the patent. 

Secondly, as to — 

H. Copyright — i. e. the right of an author, to the exclusion of 
everyone else, to print and publish his own work. There is no certain 
evidence that this right existed at all at common law, though pro- 
bably it did in some limited form. The right, however, was firmly 
established by a statute passed in Anne's reign (8 Anne, c. 19), and 
was extended by two statutes passed in Greorge III.'s reign, all of 
which statutes have been repealed by the Copyright Act, 1842 (6 & 6 
Vict. c. 45), the principal statute now regulating the law of copy- 
right. 

With reference to this statute, and subsequent amending and en- 
larging statutes, you must bear in mind the following points in con- 
nection with the law of copyright : — 

(a) A copyright, if published while the author is alive, lasts during 
his life and for seven years afterwards, or for forty-two years from 
publication, whichever is the longer period. 

(b) If published after the author's death, the right lasts for forty- 
two years from publication. 

(c) In case (b) the right belongs to the owner of the manuscript. 
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(d) The right exiends not only to books hot to every Yolumey part 
or diTision of a Tolume, pamphlet, sheet of letter-presBy or musio, 
map, diaity or plan separately published ; to mnsical and dramatio 
pieces ; to lectures also, if the lecturer give a written notice of his 
intention to deliver the lecture to two justices of the peace residing 
within five miles of the place where the lecture is given ; to en- 
gravings and prints, sculptures, models, oasts, and copies, designs for 
articles of ornament and utility, paintings^ drawings, and photo- 
graphs. 

(e) The right does not extend to immoral, blasphemous, seditious, 
or libellous works. 

(f) The author's remedies for any breach of his right are by action 
for an injunction, with or without damages. 

(g) The action must be brought within twelve calendar months 
from the breach. 

(h) The action is not maintainable unless the author has registered 
his work at Stationers' HalL 

(i) Works printed abroad, and imported into this countiy to the 
prejudice of an English author's rights, are forfeited to her Majesty's 
Customs, and the importer is liable to a penalty of ten pounds and 
double the value of every copy imported. 

( j) If after an author's death the owner of the copyright refuses 
to republish it, application may be mode by any person to the Judicial 
Committee of the Privy Council to publish it. 

(k) The exclusive right of printing bibles, prayer-books and acts 
of parliament is vested in the crown and its grantees. In addition 
to this prerogative copyright, the crown has a right by purchase to 
copies of all law books, grammars, and other compositions com- 
piled or translated at the crown's expense. 

(1) The universities of Oxford and Cambridge, and the colleges of 
Eton, Westminster and Winchester, have the right to print at their 
own press aU books the copyright of which has been bequeathed to 
them respectively in perpetuity. 

(m) The author may assign his right to a third person. The 
assignment must either be by deed, or be registered at Stationers' 
Hall. 

(n) Assignments of copyright, when registered at Stationers' Hall, 
require no stamp. ' 
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Points to note. 
I. What the term " monopoly " at Common Law means. 

n. What the necessary proceedings are to obtain letters patent, and 
what advantage is derived by the applicant's filing with his 
petition a " complete " instead of a " provisional " specification. 

HI. What the means are by which an application for a patent may 
be resisted by a third person. 

iV. What the effect is if no proper specification is filed, and what 
object the law, in requiring this specification to be filed, has 
in view. 

V. What the rules are with regard to the sufficiency or otherwise of 

the specification. 

VI. Under what circumstances the original period of fourteen years 

granted to a patentee may be extended. How and when the 
application for such an extension must be made. 

VII. With what object a patentee sometimes files in chancery a dis- 

claimer. 

VIII. What provisions for the protection of patentees was contained 
in 5 & 6 Will. 3, c. 83, s. 2. 

IX. What notice a defendant in an action for breach of copyright 

must give the plaintiff under sect. 16 of 5 & 6 Vict. c. 45. 

X. What the provisions of 7 & 8 Vict. c. 12, 15 & 16 Vict. c. 12, and 

25 & 26 Vict. c. 68, respecting International Copyright are. 
Whether these acts prevent a translation of foreign works 
being published here. 

Chapter IV.— Of Title by Gift and by Assignment. 

Points to note. 

I. The exceptions which exist to the general rule that all personal 
property can be transferred. 

n. On what principle it is that officers of the army and navy are not 
allowed to assign their pay. 

m. What a "chose in action" is, why the law would not allow 
them to be assigned, and how the legal rule was evaded. 
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IV. What ohoses in action were assignable at law previous to " The 

Judicature Act, 1873;" and what provision respecting the 
assignment of these ohoses was contained in section 25 of that 

act (sub-section 6). • j x^ 

V. By what two modes personal chattels may be transferred from 

one person to another. tt 'r a 

VI. What gifts of personal chattels are void under 3 Hen. 7, c. 4, 

and 13 Eliz. c. 5. 
Vn. Whether or not it is in all cases necessary to the vahdity ot a 

gift that it be evidenced by deed. 
Vin. Supposing A. executes a deed of gift in favour of B., and 
reserves to himself no power of revocation, whether he can 

revoke it or not. 
rX. What the requisites are to constitute a good ''donatio mortis 
causd;' whence we derived such a gift, and how it resembles 
and how it differs from a legacy. 

[N.B.— These gifts are subjected to probate duty by 44 & 45 

Vict. c. 12.] 

X. In what cases writing is necessary to the validity of assignments 

of personal property. 

XI. What a " biU of lading " is, and how affected by 18 & 19 Vict. 

c. 111. 

XII. Why it is desirable, although not strictly necessary, that goods, 

the subject of an assignment, should be actually handed over 
to the assignee, particularly having regard to the provisions 
of 13 Eliz. c. 5. 

XIII. Supposing A. to have obtained judgment against B., and 
issued execution thereon, and after execution issued and be- 
fore seizure thereunder by the sheriff, B. sold his goods to C, 
whether C. would take the goods subject to the judgment or 
not. How far the question is affected by 29 Car. 2, c. 3, 
s. 16, and 19 & 20 Vict. c. 97, s. 1. 

XIV. What a bill of sale is. What the provisions of the Bills of 
Sale Act, 1878, are respecting the formalities to be observed 
in connection with the execution and registration of bills of 
sale, and what the result is if these f ormalities^ are not com- 
plied with. 

XV. In what cases a person can transfer a better title to goods than 

he himself had in them. 
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XYI. Why it is that if A., having stolen money or a negotiable 
instroment from B., transfers it to 0., who has no notioe of 
the theft, that B. cannot follow it into C.'s hands. 



Chapter V.^Title by Contract. 
Eemabks. 

This is a very important Chapter for examination purposes, and 
I would impress upon you the necessity of getting up every point 
touched upon in it. 

In this Chapter the author of the Commentaries first gives some 
rules respecting contracts generally, and then considers particularly 
the following contracts : — (1) Contract of Sale ; (2) Bailment ; 
(3) Contract of Loan ; (4) Contract of Partnership ; (5) Contract 
of Gruarantee ; (6) Contract by Bond ; (7) Bills of Exchange and 
Promissory Notes ; (8) Policies of Assurance ; (9) Charter-parties. 
Pursuing this course, the first matter for consideration is — ^what are 
the general rules in connection with contracts? and they may be 
shortly stated as follows : — 

(a) Contracts are divided into — (i) Contracts by Eecord; (li) Spe- 
cialty Contracts ; (iii) Simple or Parol Contracts. 

(b) Contracts are also divided into — (i) Express and tmjo/iW contracts, 
according to whether the terms between the parties are openly agreed 
upon between them, or rest on construction of law. Thus, if A. 
agrees to work for B. for 5s. a day, this is an express contract, while 
if no agreement as to wages was made the law would imply that 
there was a contract on B.'s part to give and on A.'s part to receive a 
reasonable remimeration for his (A.'s) work, (li) Executed and 
executory/ contracts, according to the time of the performance of the 
contract, e,g. if A. and B. agree to exchange horses, and do so, there 
and then the contract is executed ; if they agree to do so a week 
hence, the contract is executory. 

(c) Simple or parol contracts are void unless made for some mluabk 
consideration, the maxim bein'g ex nudo pacto non oritur actio ; but 
contracts of record and specialty contracts import a consideration. 
Suppose, therefore, A. promises by word of mouth, or by writing 
hot sealed, to give B. 100/., B. cannot compel A. to carry out his 
promise unless he can show that there was some valuable considera- 
tion inducing the promise ; while had the promise been contained in 
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a specialty contract— a contract deUberately drawn np and solemnly 
sealed and deUvered-A. would be bound to cany out his promise, 
the kw presuming that he would not have done so deUberatean act 
without receiving some proper consideration, and he will not be able 
to show that the contrary was the case. 

(d) Simple contracts are generally good although nmde by word 
of mouth only, but to this general rule there are several exceptions. 
Thus, by the 4th section of the Statute of Frauds five classes of simple 
contracts are not actionable unless in writing. So under *^® -f''^ 
section of this statute writing is sometimes required ; and under Lord 
Tenterden's Act (9 Geo. 4, c. 14) promises to pay statute-barred 
debts must be in writing ; and, by the custom of merchants, bills of 
exchange and promissory notes are required to be in wntmg. 

(e) Considerations as to quality are divided into good and mlualle 
considerations. A good consideration is one of natural love and 
affection, and is insufficient to support a simple contract. A valuable 
consideration (which will support any contract) consists of money or 
money's worth, or of some benefit resulting to the party making the 
promise, or to some third person by the act of the promisee, or of 
some inconvenience, trouble or loss sustained by the promisee, and it 
matters not how small or trifling this benefit or loss may be, provided 
it is not utterly valueless. Thus, if I promise to lend you my horse 
to ride if you will come to my house and fetch it, the trouble im- 
posed on you in coming for the horse is a sufficient consideration to 
enable you to compel me to carry out my promise or pay damages 
for omitting to do so ; but if I promise to lend you my horse, and to 
send it round to your rooms, there being no benefit to me, nor loss or 
inconvenience to you, my promise would not be binding. If, how- 
ever, the consideration is so grossly inadequate as to shock the con- 
science, and so be an index of fraud, equity would set aside the 
contract. 

Although deeds import a consideration, yet unless they are made 

for some valuable consideration they are liable to be set aside by 

creditors under 13 Eliz. c. 5, by purchasers under 27 Eliz. c. 4, and 

by a trustee in bankruptcy under sect. 91 of the Bankruptcy Act, 
1869. 

[N.B.— Three deeds are void unless made for a consideration — they 
are : (i) a covenant to stand seised— this requires a consideration 
of natural love and affection ; (ii) a bargain and sale— this re- 
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quires a peouniaiy consideration ; (iii) a covenant in restraint of 
trade — this requires a reasonable consideration.] 
Considerations are also as to time (i) .executed or past — thus, if A. 
promises to pay B. for goods sold and delivered yesterday the con- 
sideration for A.*s promise, the sale and delivery of the goods, is past 
or executed ; (ii) eocecutory or future, as if A. promises to pay B. for 
goods to be delivered to-morrow; (iii) concurrent j where there are 
mutual promises; (iv) continuing^ as in the case of landlord and 
tenant — ^so marriage is a continuing consideration. 

(f) The parties must be competent to contract ; and if either party 
ifl under disability the contract as against that party is void. Thus, 
infants (except for necessaries) ; persons insane^ comprising idiots and 
lunatics (except reasonable necessaiy contracts) ; married women 
(except when she acts as the agent of her husband, or is in the 
position of ^feme «ofe, see poaty p. 168) ; persons under duress; persons 
drunky i. e.j so drunk that they have lost all reason, and therefore 
cannot have any agreeing mind — are none of them liable on contracts 
entered into by them. 

(g) The parties can contract either by themselves or through their 
properly authorized agents, and the maxims connected with agents' 
contracts are : " Quifacitper alium fadt per «e," " Delegatus nan potest 
deUgarej^ " Omnis ratihabitio retrotrahitur et mandato priori cequipara" 
tur.^^ (For a translation of these maxims see post, Appendix A.) 

These being some of the leading general rules relating to contracts, 
it becomes necessary to consider particularly the different kinds of 
contracts given in the Oommentaries, and the first of these is — 

I. The Contract of sale. 

The common way in which personal chattels are transferred from 
one person to another is by sale for a price. A price is essential for 
all sales, for if one kind of property be bartered for another it is an 
exchange^ and not a sale. 

You must carefully notice the formalities which must be observed 
in order that a sale may be binding, and bear in mind that the old 
common law rules still apply as to sales under the value of 10/. (i.e. to 
render such, sales, if executed, valid, there must be a delivery or tender 
of the goods, or part of them, or payment or tender of the price, or 
part of it) ; but that with regard to sales of goods above the value of 

G. I 
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lOi, the proTifflonB of the 17th secdon of the Statute of Frauds apply, 
and the Bale will be good if one of the three altemativeB given by 
that section are complied with (i.^. deUvery of the goods, or part, and 
acceptance and receipt ; or payment of the price, or part, or some- 
thing given in earnest to bind the bargain ; or a sufficient memo- 
randum of the contract in writing, duly signed by the party to be 
charged or his duly authorized agent). 

You will observe that the effect of the Statute of Frauds on the old 
common law rule is, with regard to the sale of goods above the value 
of 10/., to abolish tender and to add another alternative, that of a 
memorandum in writing. 

Sales of goods may be effected either in or ont of market overt. 
This term means markets and fairs held in the coimtry at stated 
times by virtue of some charter, custom or prescription, and in the 
City of London (but not, it seems, the West End) every shop as to 
goods sold in the tradesman's ordinary trade during the nsual business 
hours on week days. 

A man who purchases in market overt acquires a title to the goods 
sold, even though his vendor had no title to them, except in the four 
following cases, namely : — 

(a) The goods sold belonged to the Crown. 

(b) The goods sold were stolen, and the true owner has prosecuted 

the thief to conviction, 
(o) The goods sold consisted of a horse, when the purchaser is 

subject to the provisions of 2 P. & M. c. 7, and 31 Eliz. c. 12, 

which are set out in the Commentaries, p. 73, and to which J 

would specially draw your attention, 
(d) The purchaser knew that the goods sold were not the property 

of the vendor. 

Lmnediately the contract is completed, the property passes to the 
purchaser, but the vendor has a Ken on the goods for their price while 
they remain m his possession, unless he waives it, as by taking a bill 
01 exchange or promissoiy note for the price, or by accepting terms 
01 CTedit. And even after he has parted with the goods by deUver- 
Si7w .,\^^^^ ^^ ^ exercise his important right of stoppage 

^t2oi ! .^^ ""' ^ ^^' ^^^« ^^ ^^« «^er as such, or in 
any place of deposit connected with tixeir transmission : a right, how- 
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ever, which is [defeated by the purchaser transferring the bill of 
ladiag or other document respecting the goods to a bond fide pur- 
chaser for value. The right is sufficiently exercised by notice to a 
carrier. 

The w^ell-known ntiaxim in connection with sales of goods is caveat 
emptor; and as there is on a sale of goods no warranty implied, as a 
general rule, as to the quality of the goods, the purchaser should, to 
protect himself, get the vendor to enter into an express warranty, on 
which he will have his remedy if the goods turn out contrary to war- 
ranty. With regard to what constitutes a warranty on a sale of 
goods, it is now established that any affirmation respecting the goods 
will amount to a warranty if a jury are of opinion that it was so 
intended. Warranties are sometimes implied. Thus, where the goods 
are bought for a particular purpose, there is an implied warranty 
that they wiU answer the purpose ; or are of a particular descrip- 
tion {e. g. provisions — ^here there is an implied warranty that they 
are wholesome), and in some other cases. 

The second kind of contract given is : — 
II. Contract of bailment. 

A bailment may be shortly defined as " A delivery of goods for a 
purpose or a time on contract, express or implied, that the bailee vriU 
comply with the object of the trust." 

There are three kinds of simple bailments, or bailments without 
reward, which, following the phraseology of the Eoman law, are 
(1) Depositum; (2) Mandatum; (3) Commodatum. A simple example 
will serve to explain these three species of bailment. If A. takes his 
coat to B.'s office and asks him simply to keep it for him without pay, 
this is a d^positum bailment ; if A. told B. to repair it without pay, 
the bailment would be a mandatum ; and if he told B. that he might 
wear it without pay, then a commodatum bailment would arise. The 
two bailments for reward are, (1) Pignori acceptum, which would occur 
if A. had taken his coat to a pawnbroker and raised money upon it, 
and (2) Locatumy which includes all bailments for reward (not coming 
under the liead of b, pignori acceptum bailment) ; thus if A. had taken 
his coat to a tailor to repair, or had left it with an innkeeper, who 
retained it till A. paid his bill, or had delivered it to a carrier to 
carry, all these bailments by A. would afford instances of a locatum 
bailment. 

i2 
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In oonneotion with bailments for reward, you must notice particu- 
larly the nature of the common law liability of innkeepers and car- 
riers for the loss of or injury to goods belonging to their guests or 
customers, and the way in which their UabiHty has been curtatted by 
Statute Law. 

(See, as to innkeepers, 26 & 27 Vict. c. 41, and 41 & 42 Vict, 
c. 38; and, as to carriers, 11 Geo. 4 & 1 Will. 4, c. 68; 17 & 18 
Vict. c. 31 ; 17 & 18 Vict. c. 104, and 25 & 26 Vict. c. 63, as set out 
in the Commentaries.) 

The third contract considered is— 
III. Contract of the loan of money. 

In connection with this contract I shall only draw your attention to 
the rules of law relating to the interest reserved on loans. At the 
present time, by our law, interest at any rate may be reserved on 
these contracts, but this has not always been so. In Henry VIII. s 
reign it was made illegal to reserve more than 10/. per cent, per 
annum on loans ; this was reduced in James I.'s reign to 8/. per cent., 
and in Anne's reign it was cut down to 5/. per cent. These restric- 
tions, however, did not apply to contracts on which the lender ran 
great risks of not being repaid his money, or, to use the words of the 
Commentaries, in those cases where " the money was put into j eopardy ,' ' 
e. g. on bottomry bonds and respondentia agreements^ instruments exe- 
cuted by the master of a ship to secure money lent to enable him to 
carry on his voyage ; as the money was only repayable if the ship 
safely reached its destination, the laws against usury, t. e., forbidding 
more than a certain rate of interest being reserved, were not allowed 
to apply ; for had they applied, these loans, necessary for commercial 
purposes as they were, could not have been effected. On the same 
ground, viz., because the repayment of the principal was put in 
jeopardy, the usury law had no appUcation to purchases of life 
annmttes. These usury laws were found in many cases actually to 
mduoetiie evil they were passed to prevent, namely, the extortion of 
!!1^- . "^ improvident, and, in addition, imposed an impoHtic 
^X? T w P?"^ ^* ""^^^y^ ^^ °^^y relaxations in them were 
ZZ^J T ' fx^^. """^ ^"* ^^ 1854 that they were entirely 
2t^;t^:n T ^^ '^^"^ ^y ^^ * 18 ^<*- - 90 ; and sini 
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The fourth contraot ii 
rV. Contract of partnership. 

Bearing in mind the definition of a partnership given in the 
Commentaries, partners are of two kinds: — (a) Private firms^ and 
(b) Chartered or joint stock companies. It is of the former alone that 
this Chapter treats. A private partnership may be created verbally, 
(unless it must endure for longer than a year, when writing is neces- 
sary under section 4 of the Statute of Frauds,) or by writing, or (as 
is usually the case) by deed ; the dissolution of a such a partnership 
takes place at the pleasure of either party when no time is fixed, and 
in other cases from any of the following causes : — 

(a) Effluxion of time; (b) mutual consent; (c) decree of the 
Chancery Division of the High Court granted in all cases in which 
the Court thinks that the partnership cannot be carried on with ad- 
vantage to the partners ; (d) death or bankruptcy of either partner ; 
(e) marriage of 9»feme sole partner. 

Partners are (1) actually (2) dormant^ (3) nominal, terms you must 
carefully observe the meaning of. Formerly any person who took 
the slightest share in the profits of a business was liable as a partner; 
but sharing the profits does not now per se constitute a person a 
partner — see particularly the provision of 28 & 29 Vict. o. 86, set out 
in the Conmientaries, p. 101. 

Each partner is the implied agent of the firm, and as such agent 
has full power to bind the firm by simple contract with regard to all 
matters coming within the scope of the partnership btmness, and this 
implied power cannot be taken away or abridged, as far as third 
persons are concerned, by any agreement between the partners them- 
selves. You must notice the words italicised, for if the contract 
entered into by one partner is outside the ordinary scope of the 
partnership business, the firm is not bound ; thus, although a member 
of a mercantile firm has an implied authority to draw, accept, make, 
and indorse bills of exchange and promissory notes, a member of a 
legal, mining, or farming firm has no such authority, for the dealing 
with bills and notes does not form a part of their ordinary every-day 
business. Whatever the nature of the firm, one partner cannot bind 
the firm by instrument under seal (except by a release under seal), 
nor by submitting matters to arbitration ; nor will the firm be bound 
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in any case if there is mala fides on the part of the aoting partner, of 
which the other contracting party had notice. 

Prior to the Judicature Act, 1873, the Court of Chancery had 
practically exclusive jurisdiction over partnership matters, and this 
jurisdiction is now left to the Chancery or Equity Division of the 
High Court. The equitable jurisdiction consists in granting injunc- 
tions to prevent breaches of the partnership articles, ordering a dis- 
solution of the partnership before the regular time, and directing 
accounts to be taken, and appointing a manager and receiver of the 
property; and this equitable jurisdiction may be exercised by a 
County Court when the partnership assets do not exceed 600/. 

The next contract treated of is : — 

V. The contract of guarantee. 

A guarantee is a promise to answer for another person's liabilities. 
The requisites to a valid guarantee are : — 

(a) It must be in writing and signed by the person giving it, or 

his agent lawfully authorized (29 Car. 2, c. 3, s. 4). 

(b) There must be a consideration for the guarantee, but this need 

not now appear on the face of the writing (19 & 20 Vict, 
c. 97), as was formerly necessary {Wain v. Warlters^ 5 
East, 10). 

(c) The writing must contain a distinct promise, and must show — 

(d) The name of the person to whom the promise is made. 
Although writing is generally necessary for a valid guarantee, in 

order to satisfy the requirements of the 4th section of the Statute of 
Frauds, it is important for you to bear in mind that this section does 
not apply if the person whose debt is guaranteed does not remain 
primarily liable for it. This is clearly established by the decision 
in the leading case of Birhmyr v. Darnell, Thus, if A. goes to a 
shop with B. and says to the shopman, " Supply B. with goods, and 
if B. does not pay for them, I will." A.'s promise would not be 
actionable unless in writing and signed, for here B. remains liable ; 
but had A. said, " Supply B. with goods, and book the amount to 
me," A. would be liable, although there was no writing, inasmuch as 
in such a case B. does not become liable, but A. is the actual debtor ; 
in fact, such a contract hardly amounts to a guarantee in the strict 
sense of the word. So again, the statute does not apply unless the 
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promise is made to the original creditor. Thus, if A. owes B. 100/., 
and 0. promises A. that if he cannot pay he (C.) will, C.'s promise 
would be actionable, although not in writing, for it was not made to 
the original creditor, B., and the statute does not apply. This is 
shown by the case of Eastwood v. Kent/on. 

A surety's liability may be discharged in the following among 
other ways : 

(a) By any fraudulent transactions between the principal debtor 

and creditor. 

(b) By the principal debtor being released or discharged by the 
creditor; for, the surety's liability being collateral only, it 
follows that it must cease with the cessation of the principal's 
liability. 

(c) Sy the terms of the original contract being altered by binding 

agreement between the principal debtor and creditor without 
the surety's consent, subject however to this, that if time is 
given to the principal debtor the surety is not discharged, if 
the creditor reserves his remedy against the surety. 

(d) If the guarantee is for a firm, the liability under it ceases with 

any change in the firm, in the absence of contrary intention 
(19 & 20 Vict. c. 97). 

A surety who pays the debt has the following rights : — 

(a) To recover from the principal all monies, &c., paid on his 
behalf, and for this purpose to stand in the creditor's place, 
and use all his remedies, and his name if necessary, on indem- 
nifying him (19 & 20 Yict. c. 97). 

(b) To recover contribution from his co-sureties, a right which 
rests on the clearest principles of natural justice, and not on 
contract, express or implied. 



The next contract considered is that of 
VI. Bond. 

A species of contract not now very often entered into, and which 
maybe defined as " an agreement under seal whereby a person obliges 
himself, his heirs, executors and administrators, to pay a sum of 
money to another at a day appointed, or to do some act." A condi- 
tion is generally added that on the payment of a smaller sum of 
money or the performance of a particular act the bond shall be void, 
otherwise that it shall remain in fuU force. Thus, supposing A. 
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borrow 500/. from B., he would perhaps give him a bond for 1,000/., 
with a oondition that the bond should be yoid on his (A.'s) paying 
B. 500/. and interest on a given day. If A. made this payment in 
due time the bond was at an end at law and in equity ; but if he 
made default at law B. could formerly have recovered the full amount 
of the bond (1,000/.) ; but equity, from very early times, looking 
at the spirit and not at the letter, afforded A. relief on his paying 
the 500/. and interest, and the legislature made the equitable rule a 
legal rule as well by 4 & 5 Anne, c. 1 6. 

In the same way, if the bond for 1,000/. had been given by A. to 
secure his going to Eome for B., i.e. a bond in a penalty to secure 
the x)erformance of a collateral act, and A. did not go, B. could at 
law recover the 1,000/. : but here again equity interfered, and would 
not allow B. to recover more of the 1,000/. than would compensate 
him for the loss he sustained by A.'s not going. On this point, how- 
ever, it is necessary for me to draw your attention to the difference 
between liquidated damages and a penalty^ for had A. agreed to go to 
Bome for B., and in default to pay B. 1,000/. as liquidated damages, 
the court would not interfere, but would allow the 1,000/. to be 
recovered in the event of A.'s not carrying out his contract, unless it 
was clear to the court's mind that notwithstanding the words of the 
contract the 1,000/. was really a penalty in disguise inserted only to 
secure the performance of A.'s act, for in such a case relief would be 
given ; but the mere fact that the sum inserted is a large sum will 
not induce the court to interfere with the express contract of the 
parties; something more than largeness in the amount must be 
shown. A bond without a condition is called a simple or single bond, 
and is construed against the obligor, while a bond to which a 
condition is attached is called a double or conditional bond, and is 
construed most strongly against the obligee. The next species of 
contracts adverted to is of a very important nature, and consists of — 

YII. Bills of exchange and promissory notes, or contracts of a mer- 
cantile nature whereby men enter into engagements to pay 
money. 

Bills of exchange (called also drafts) are defined as '^ open letters 
of request from one man (called the drawer) to another (called the 
drawee, and after he accepts, the acceptor), desiring hiTn to pay a sum 
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named at some specified time or on demand to a third person (called 
the payee) on his (the drawer's) account." 

If the bill is drawn payable to the payee or his order, or to bearer 
merely, it is negotiable^ L e. the right to sue for the amount due can 
be transferred to a person who is not a party to a bill. An example 
may enable you the more readily to understand the nature of these 
instruments. Supposing A. resides in London and B. in York, and 
A. has to make a payment in York to C, and it happens that B. 
owes A. money ; in such a case, A., instead of sending C. the money, 
and compelling B. to pay him his debt, might draw a bill on B. 
requesting him to pay to C. or to his order (the necessary sum, say,) 
50/. ten days after sight. The bill is sent to C. and he produces it 
to B. and asks him if he will meet (or accept) the bill. If B. is 
ready to do so, he gives his acceptance by writing the word accepted 
and his name across the bill (his name alone without the word 
"accepted" being, however, under the Bills of Exchange Act, 1878, 
sufficient). This done, C. would very probably indorse the bill over 
to D., and D. might indorse it to E., and so on ad infinitum. But I 
will suppose that D. retains the bill, and when it becomes due, which 
in this case will be thirteen days after presented for acceptance, it 
being payable ten days after sight and three days' grace being allowed, 
{note here three days of grace run on all bilk and notes except those 
payable at sight, on demand, or on presentation. Bills of Exchange 
Act, 1871,) he presents it to B. for payment, and if B. pays it there 
is of course an end of the matter, and B. obtains a deliveiy of the 
bill to biTTi and enters the payment in his books against A. Suppos- 
ing, however, that B. does not meet the bill, it will be then incum- 
bent on D. to give notice of its dishonour. He would only be 
obliged to give such notice to C, his own immediate indorser, who in 
his turn would give notice to A. ; but D. would probably give notice 
to both 0. and A. This notice, if the parties resided in the same 
town or city, would have to be sent ofi so that it reached its destina- 
tion on the day following the dishonour ; and if the parties did not 
reside in the same town it would be sufficient to send off the notice 
by the post of the day following the dishonour; or if the persons to 
whom notice has to be sent reside abroad it is sufficient to send it ofE 
by the first convenient mail or means of communication. Omission 
to give this notice of dishonour deprives the person who ought to 
have given it of his remedy against the person to whom the notice 
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should have been given. I may, however, here call your attention 
to one case in which notice of dishonour need not be given to the 
drawer of a bill of exchange, and this is when at the time of drawing 
it he had no funds, and no reasonable grounds for supposing that he 
would, when the time for paying the biU arrived, have funds in the 
hands of the drawee — in other words, when the bill is an accommo" 
dation bill. To return, D., having given due notice of the dishonour, 
has the right to proceed for payment of the bill against all j)r any of 
the other parties to it, t. <?., against A., B. or C, unless indeed C. in 
indorsing had protected himself —as he had a right to— from personal 
liability by adding the words, sans recourSy or icithout recourse to me. 
B., the acceptor, is the person primarily liable for payment of the 
biU, and A. and C. are mere sureties as far as his liability is con- 
cerned ; but D. is not bound to sue B., but may proceed against 
either A. or G. both or either, and joining or not joining, as he sees 
fit, B. in the action. If C. pay the debt he will have his remedy to 
recover the amount from A. or B., and if A. pays it he will have hig 
remedy against B. 

If the bill is a foreign one, that is, if it is drawn and payable 
abroad, or drawn here and payable abroad, or drawn abroad and pay- 
able here, it is not sufficient to give notice of dishonour only, it is 
necessary to protest the bill before a notary public, and so declare an 
intention to proceed against the other parties. 

Sometimes a bill of exchange is accepted supra protest for honour of 
the drawer or indorser by one of their friends, and the person thus 
accepting becomes liable upon his acceptance when it has been pre- 
sented and dishonoured, and if a foreign bill protested. 

Most of the above remarks apply equally to promissory notes and 
cheques. A promissory note, however, is a simple promise by one 
man to another to pay to him or to his order a certain sum of money 
at a specified time, and there is no third person in the character of 
acceptor of a promissory note, and consequently the rules regarding 
acceptances do not apply to those instruments. 

A promissory note is considered by the law as a bill of exchange 
drawn by a man on himself, and accepted at the time of drawing. 

Cheques are in effect ^^ bills of exchange drawn on bankers needing 
no acceptance, payable on demand." 

To prevent frivolous defences on bills of exchange (including 
cheques) and promissory notes, a statute was passed in 1855, viz., the 



COURSE OF READING. 123 

18 & 19 Vict. 0. 67; but by the Eules of Court, April, 1880, no action 
can in future be conunenoed under that act. 

Bills of exchange and promissoiy notes mainly differ from other 
simple contracts in the following particulars : — 

(a) They must be in writing. 

(b) They are presimied to be given for value. 

(c) They cany interest from the time of their becoming due. 

(d) They cannot be stamped (if inland instruments) after execution. 

(e) They have for a long time been assignable ; bills of exchange 
by custom since, at any rate, Henry VII.'s reign ; and promissory 
notes by statute since Anne's reign (3 & 4 Anne, c. 9). 

(f ) The assignor can transfer a better title to his assignee than he 
himself had, provided the transfer takes place before the instrument 
has fallen due. Thus, supposing A. to have stolen a bill of exchange 
or promissoiy note payable to bearer and he assigns it to B. who pays 
him value for it and has no notice or suspicion that A. obtained it 
otherwise than bond fide^ B. can compel payment of the bill or note 
although A. could not have done so. If, however, B. took it from 
A. after it had fallen due, he would take it subject to all equities 
attaching to the instrument itself to which it was liable in the 
hands of A. 



The next kind of contract ii 
YIIL The Contract of Insurance. 

These contracts generally known as policies of insurance are divided 
into three kinds — (1) marine ; (2) fire ; (3) life. 

(1) Marine insurance policies^ i. e., contracts to indemnify against loss 
of and injury to ships and goods at sea, are generally undertaken by 
a number of persons called undenoriterSy who are liable on the policy 
in respect of a loss to the amount they write opposite to their 
respective names. These contracts sometimes extend over a certain 
specified time, when they are called time policies ; or they apply to a 
particular voyage, when they are called voyage policies. The policy 
is said to be a valued one when the value of the property insured is 
ascertained, and specified or open when no value is mentioned. 

These policies are void — 

(a) If the risk, the names of the underwriters, the sunls insured, 
and the person or persons for whose benefit effected, are not specified 
in the policy. 
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(b) If made by way of gaming or wagering or without benefit of 
salvage to the assurer (19 Geo. 2, o. 37). 

(c) If a time policy and the time exceeds twelve calendax months 

(35 Geo. 3, c. 63, s. 12). 

So the underwriters are freed from responsibility under the follow- 
ing circumstances : — 

(d) If the party insuring made any fraudulent representation or 
concealment to induce the insurance. [Note.— This is a ground for 
upsetting any insurance policy.] 

(e) If at the time of insuring, the ship was not seaworthy, or not 

properly equipped, or manned. 

(f) If during the voyage the vessel voluntarily deviates from her 
course, however slight such deviation may be, and whether or not 
injury is caused thereby, and whether or not the ship resumes her 
proper course. 

The risks insured against are the perils of the sea^ fire^ capture by a 
public enemy or pirates^ jettisons {i. e.y throwing away cargo in distress), 
arrests or embargoes^ barratry^ or fraudulent conduct on the part of the 
master or the crew. 

The loss ioT which the insured may recover is either partial or total. 
Total lossy again, is either actual^ where the vessel is destroyed, or 
constructive^ where it has received so great an injury as to justify the 
owner in treating it as a total loss. In this case the insured must 
give the underwriters notice of his having abandoned it, in order that 
they may have the chance of saving as much as they can. 

In case oi partial loss the owner saves what he can, and goes to the 
underwriters for the actual loss. 

Salvage and general average contribution are instances of partial loss. 
Salvage is a sum of money which the underwriters have to pay to 
the insured to indemnify him for any expenses incurred for the 
defence, safeguard, or recovery of the property insured. By general 
average contribution you will imderstand the proportion which the 
ship, freight, and cargo contribute to a loss by one party for the 
benefit of all, as jettisons of the tackle or cargo in a storm. 

(2) Fire insurance policies.— ThoBe also are mere contracts of indem- 
nity, and the only risk insured against is fire. No more than the 
value of the property destroyed can be recovered, and therefore if 
msured several times, and one of the insurers is made to pay, he may 
enforce contribution from the other insurers. 
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(3) Life insurance policies. — These, unlike marine and fire insurances, 
are not mere contracts of indemnity, but contracts to pay on death, or 
at some other stated time, a certain sum in consideration of certain 
premiums being paid by the insured as they fall due. 

One man may not insure another man's life unless he has some 
interest in it at the time of insuring. Thus, if A. went to an insurance 
office, and effected an insurance on B.'s life, such insurance would be 
void, and on B.'s death A. could not recover the sum insured unless 
he could show that when the insurance was effected he had an interest 
in B.'s life, e. ^., that B. owed him money. You will notice the words 
italicised, for it has been held that the interest need only exist when 
the policy is entered into, and it is no defence to an action on a life 
policy to show that the interest did not exist when the person whose 
life was insured died. 

A man has, of course, an insurable interest in his own life, but he 
has not in the life of his wife, nor in that of his child. 

But although a man cannot effect a valid policy on his wife's life, a 
wife can insure either her own life, or the life of her husband, for her 
benefit and the benefit of her children under the Married Women's 
Property Act, 1870 (33 & 34 Vict. c. 93). 

life policies were made assignable in 1867 (30 & 31 Vict. c. 144), 
and marine policies in 1868 (31 & 32 Vict. c. 68), but fire policies 
are still incapable of assignment without the consent of the insurer. 

The last contract noticed is that of — 

IX. Charter-parti/. 

Charter-parties are instruments of a mercantile character, some- 
times sealed and sometimes not, by which a ship is hired for a par- 
ticular voyage or time. The charterer, or person hiring the vessel, 
imderteikes — 

(a) To load and unload within a certain number of days (called 

lat/, or running days). 

(b) To pay so much a day for every day he detains the vessel 
beyond the running days. (The sum to be paid for this delay, 
as well as the delay itself, is called demurrage.) 

(o) To pay a certain sum for the carriage of the goods, either per 
ton or per month. (The sum so payable is called freight, a 
term sometimes also used to denote the cargo itself.) 
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The shipowner, on his part, undertakes — 

(a) To furnish a seaworthy and properly manned and equipped 

vessel. £ rL A 

(b) To deliver the cargo safe, unless prevented by act of God or 

the Queen's enemies {vis mqfor). 
This delivery, however, cannot be compelled until the freight is 
paid, unless there is a contrary agreement, or the ship is actually 
demised, for then (in the latter case) the ship master is in possession 
of the vessel as servant for the charterer. 



Points to note. 

I. What the differences between— (a) a contract and a promise, (b) a 
parol contract and a specialty contract, respectively are. 

n. With what object the Statute of Frauds was passed. 

in. What the contracts are which are required by the 4th section of 
the Statute of Frauds to be in writing, and what the result is 
if any of such contracts are entered into but are not reduced 
into writing. 

(N.B.— The provisions of this section should be known 

almost by heart.) 

rV. Whether or not the agent's authority to sign a contract under 
this section need be a written one. 

Y. What simple contracts, independently of the Statute of Frauds, 
are required to be in writing. (See 9 Geo. 4, o. 14, ss. 1, 6.) 

VI. Give an instance of — (a) an implied contract ; (b) an executed 
contract ; (c) an executory contract. 

YII. What the memorandum required by the 4th section of the 
Statute of Frauds to be in writing must show. 

Yin. How considerations are divided — 1st, as to quality ; 2nd, as to 
time, 

IX. Distinguish carefully between a ^ood and valuable consideration. 

X. How valuable considerations are divided by the civilians. 

XI. What an explanation of the following maxim in connection with 

simple contracts is, ex nudo pacto non oritur actio, and why the 
maxim has no application to contracts under seal. 
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XII. Under what ciroumstances a promise made for a past or executed 
consideration is binding. 

[N.B. — In order that such promises may be binding, the 
consideration must have been moved at the previous request of 
the party promising ; thus, if A. yesterday delivered goods to 
B., and to-day B. promises to pay for them, the consideration 
for B.'s promise (the delivery of the goods) being past or 
executed, B. will not be bound unless A. can prove that the 
goods were delivered at B.'s previous request. This request 
is in some cases implied ; thus it would be in the case supposed 
if B. kept the goods.] 

Xni. Whether the following promises, contained in instruments 
under seal, are good or bad, and why— 

(a) A promise by A. in consideration of 100/. paid him by B. that 

he (A.) will never marry. 

(b) A promise by A. to pay B. 100/. if he (B.) will not prosecute 

0. for perjury. 

(c) A promise by A. that out of natural love and affection he will 

convey a piece of land to 0. 

XIV. Whether or not C. can take advantage of the following con- 
tract : — ^A. and B., without the privity of C, agree for a 
proper consideration that B. shall pay 0. 100/. 

XV. What exceptions there are to the following general rules : — (a) 

That all simple contracts require a sixpenny stamp ; (b) that 
all such contracts can be stamped within fourteen days of their 
date. 

XVI. " Infants are competent to confirm in writing after they attain 
majority contracts made by them before majority." Whether 
or not that is so at the present time. (See Infants' Belief 
Act, 1874.) 

XVII. Whether if A., for a proper consideration, agrees to do an 
act for B. which, at the time of the promise being made, is 
perfectly legal, but which by statute is subsequently and 
before the act is done made illegal, A. will be excused per- 
formance of it ; and whether he would have been excused if 
the thing agreed to be done had become impossible of per- 
formance. 
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XVHl. Gfive an example and disousB the nature of a contract on a 
condition precedent. 

XIX. How an agency may be constituted and determined. 

XX. In what cases an agent must be appointed — (a) by writing; 

(b) by deed. 

XXI. In what case or cases an agent's authority cannot be revoked 
by the principal without the agent's consent. 

XXII. 6n what contracts entered into by his agent a principal is 
responsible, and how in this respect the contracts of a general 
differ from the contracts of a specml agent. 

XXin. In what cases an agent becomes personally responsible on 
contracts entered into by him. 

XXIY. In connection with the sale of goods at common law explain 
the meaning of the terms (a) earnest^ (b) handsale. 

XXY. A. agrees to purchase on credit from B. some goods part of 
a bulk. Before B. has taken delivery, and before they are 
separated from the bulk, the goods are destroyed by fire. 
On whom the loss will fall, A. or B., and whether there would 
be any difference if the goods were destroyed after being 
separated from the bulk. 

XXVI. What additional right has been conferred on purchasers of 
goods by 19 & 20 Vict. c. 97, s. 2. 

XXVII. What the provisions of the 17th section of the Statute of 
Frauds, relating to the sale of goods, are, and how these pro- 
visions have been extended by 9 Geo. 4, c. 14, s. 7. 

XXVIII. What rights, as against pawnbrokers, were conferred on 
persons whose goods have been stolen and pawned, by the 
Pawnbrokers Act, 1872 (35 & 36 Vict. c. 93, s. 36). 

XXIX. What the provisions of 30 & 31 Vict. c. 29, relating to con- 
tracts for the sale of shares in joint-stock banking companies, 
are. 

XXX. Explain fully the maxim ^^ Caveat emptor ^^^ showing whether 
this maxim applied with as full force under the civil law as 
imder our own law. 

XXXI. What the difference between factors and brokers is. 
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XXXII. What the nature of the liability of a factor del credere is. 

XXXIII. What alteration in the law relating to sales and pledges 
by factors is effected by the Factors Acts. (See 6 Geo. 4, 
0. 94 ; 6 & 6 Vict. c. 39 ; 40 & 41 Vict. o. 39.) 

XXXTV. What a definition of the following terms is : (a) bailment ; 
(b) agistment. 

XXXV. In connection with bailments and the bailee's responsibility 
for the goods bailed, what is meant by ordinary^ slight^ and 
gross negligence, 

XXXVI. What a lien is, and how general liens differ from particular 
or special liens. 

XXXVII. Whether or not the subject-matter of a lien can be sold, 
and how far the point is affected by the Innkeepers Act, 1878. 

XXXVIII. The goods of a guest, of the value of lOOJ., while stay- 
ing at an inn are lost. Whether or not the guest could under 
any and what circumstances recover the full value of the 
goods ; how far the question is affected by the Innkeepers 
Act, 1863. 

XXXIX. Under what circumstances an innkeeper is justified in 
refusing to receive a guest into his house. 

XL. Discuss the nature of an innkeeper's lien, having regard to the 
Act of 1878, above referred to. 

XLI. What the nature of the liability of a carrier of goods at 
common law was for the loss of or injury to those goods, and 
how far the nature of his liability, when he carries by land, 
has been altered by the Carriers Act, 1830, and the Eailway 
and Canal Traffic Act, 1854. 

XLH. To what extent a conmion carrier of goods by sea is liable, 
and how far the question is affected by statutory enactments. 
(See 17 & 18 Vict. c. 104, and 25 & 26 Vict. c. 63.) 

XLIII. In connection with contracts for the loan of money, ex- 
plain the following terms : (a) z^wry, (b) interest^ (c) bottomry ^ 
(d) respondentia, {e)fosnus nauticum, (f) usura maritima. 

XLTV. Distinguish a contract for the loan of money from a bail- 
ment. 

XLV. To what two classes of transactions the usury laws had no 
application. 

G. K 
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XLVI. Under what oircumBtances the purchase of a life annuity is 
usually made, and why these purchases were not subject to 
the usury laws. 

XLVII. • What provisions for the protection of purchasers and cre- 
ditors are contained in 18 & 19 Vict. c. 15, ss. 12, 14, respect- 
ing life annuities. 

XLVm. In what cases interest can be claimed without any express 
agreement to pay it. 

[N.B. — These cases may be stated to be — 

(a) On balances due on accounts stated. 

(b) On overdue money bonds, bills of exchange, and 

promissory notes. 

(c) On judgments. 

(d) Qn all contracts which carry interest by virtue of 

some trade, usage, or custom. 

(e) On all contracts in which in previous dealings between 

the parties interest has been paid.] 

XTiTX. In what cases a jury may allow interest under 3 & 4 Will. 4, 
0.42. 

[N.B. — Under this statute you will observe the allowance 
of interest is in the jury's discretion ; but in the cases set out 
in the note to the last head the jury mmt allow interest.] 

L. On what principle it is that a firm is responsible for the acts of 
each of its members. 

LI. A. and B. are in partnership, one of the terms between them 
bemg that A. is to receive half the profits, but that B. alone 
is to be liable for the debts contracted. Whether or not 
such an agreement would prevent C, a creditor of the firm, 
suing A. 

LII. How dormant and ostensible partners difPer, and whether or not, 
and if so, on what principle, they are both or either respon- 
sible for the debts of the firm. 

UU. In what cases a person who receives a share in the profits is not 
now liable as a partner. (See 28 & 29 Vict. o. 86.) 

LTV. What steps a retiring partner must take to avoid further 
responsibility in connection with the firm, and whether the 
rules on this point apply equally to actual^ dormant, and 
ostensible partners. 
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LY. Whether or not a surety can take any and what steps to compel 
the principal to pay off the debt when it becomes due. 

LVI. Supposing the condition subject to which a bond is made is 
impossible, uncertain, or illegal, what the result is. 

LVII. Whether the illegality of a condition subject to which a bond 
is made could be alleged by the obligor of the bond, or whether 
the doctrine of estoppel would prevent such allegation. 

LVIII. Whether a bond subject to several conditions, some legal 
and some illegal, will be good or bad, wholly or in part. 

LIX. What the result is when the condition of a bond after its 
execution becomes illegal or impossible through the act of Ood 
or the obligee himself. 

LX. In an action on a bond in a penalty, for what sum judgment 
may be entered up and execution issued at the present time. 

LXI. What the distinction is between penalties and liquidated damages. 

LXII. In connection with negotiable instruments, what the respec- 
tive meanings of the following terms are : — 

(a) Bill of exchange, distinguishing inland from foreign 
bills ; (b) promissory note ; (c) cheque ; (d) indorse- 
ment in blank and in full; (e) acceptance; (f) ge- 
neral and special acceptance ; (g) acceptance supra 
protest ; (h) accommodation bill ; (i) protest ; (j) days 
of grace. 

IxKin. What instruments are negotiable. 

liXTV". In what cases a bill or note can be assigned by mere delivery 
without indorsement. 

liXV. When a bill or note is said to arrive at maturity. 

liXVI. When it is necessary to present a bill of exchange for 
acceptance^ and why desirable to so present every bill. 

TiX yil. What the space of time allowed the drawee to decide 
whether he will accept the bill or refuse to accept it is. 

LXVni. What steps, and within what time, must be taken when 
the drawee either fails to accept or to pay the bill. 

k2 
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LXIX. When notice of dishonour to the drawer is not necessary. 

LXX. What the provisions of 6 & 7 Will. 4, c. 58, and 34 Vict, 
c. 17, relating to bills of exchange accepted for the honour of 
the drawer or indorser, are. 

LXXI. What the provisions of 19 & 20 Yict. c. 97, and of 41 & 42 
Vict. c. 18, relating to the acceptance of a biU of exchange, 
are. 

LXXII. What the provisions of 39 & 40 Vict. c. 81, relating to the 
law of crossed cheques, are. 

LXXm. What the provisions of 34 & 35 Vict. c. 74, relating to 
days of grace, are. Whether or not days of grace attach to 
cheques and notes as well as to bills. 

LXXIV. What the lowest amount is for which bills of exchange and 
promissory notes drawn payable to order and to bearer respec- 
tively may be made, and whether cheques are subject to the 
same rule. (See 48 Geo. 3, c. 88, s. 2 ; 7 Geo. 4, c. 6, and 
23 & 24 Vict. c. Ill, s. 19.) 

LXXV. What the advantages derived from policies of insurance 
being effected are, and what the usual kinds are. 

LXXVI. By whom marine insurances are supposed to have been 
introduced into this country, and on what facts this supposi- 
tion is based, and in whose reign a particular court for trial of 
questions relating to those insurances was established, and 
whether this court still exists or not. 

LXXVn. What, in connection with marine insurances, the following 
terms mean: — (a) Barratry; (b) Jettison; (c) Re-assurance ; 
(d) Double insurance. 

LXXVIII. Whether or not a jury in actions on marine policies can 
give damages over and above the amount secured by the 
poUcy (3 & 4 WiU. 4, c. 42, s. 29). 

LXXIX. What fire and life policies respectively are, and how they 
differ. 

LXXX. Under what circumstances A. can insure B.'s life, and on 
B.'s death recover the money secured by the policy. 
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LXXXI. What the deciBion in Dalhy v. India and London Life Assu^ 
ranee Company/ was, and what alteration it made in the law of 
life policies as established by the case of Godsall v. Boldero. 

LXXXII. Under what circumstances a premium paid on an assurance 
policy can and cannot be recovered back. Explain, in refer- 
ence to this, the maxim, "/w pari delicto potior est conditio 
possidentis^ 

LXXXIII. What a general ship is, and what freight pro ratd itineris 
is, and whether this freight is payable by express or implied 
contract. 

LXXXIV. A carrier having injured the goods carried by him, an 
action for compensation for such injury is brought, — ^whether 
or not it would be correct to define the action as an action of 
debt. 

LXXXV. What a debt is, and what the various kinds are. 

TiXXXVI. What debts of record are, and what the most common 
examples of these debts met with at the present day are. 

LXXXVII. Whether a debt can be properly considered as a species 
of a contract ; and if so, how a debt may arise independently 
of contract. 



Test Paper to work out. 

1. What is comprised in the term " chattels personal " ? 

2. For what period can personal property be tied up ? How long 
can the income of such property be accumulated ? 

3. What is a bill of lading, and how far has it been affected by 
statute law ? 

4. Mention some cases in which an agent's authority is required to 
be by deed ? 

5. Distinguish (a) a sale and an exchange ; (b) a factor and a 
broker ; (c) a factor and a factor del credere, 

6. What do you understand by " market overt " ? What is the 
effect of sales made and perfected therein ? 

7. What is the extent of the common law liability of a carrier of 
goods, and how has this liability been narrowed by statute ? 

8. Define (a) a guarantee ; (b) a bond ; (c) a promissory note. 
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Seventh Week's Work. 

This indudes — 

Book II., Part II. 

Chapter VI. — Of Title by Bankruptcy, 

„ VII. — Of Title by Will and by Administration. 
Conclusion, — Of some mixed or irregular Subjects of Property, 

Book HI. — Of Eights in Private Eblations. 
Chapter I. — Of Master and Servant. 
„ IL.—6f Husband and Wife. 
„ III.— 0/ Parent and Child. 
„ rV. — Of Cruardian and Ward. 



Chapter VI.— Of Title by Bankruptcy. 

Eemarks. 

This Chapter treats of a branch of the law which is likely to under- 
go some considerable change before very long, and it is not probable 
that the examiners will ask questions upon it, or if they do, the ques- 
tions asked will certainly be of an elementary nature. Bearing in 
mind, however, that the law of bankruptcy is one of the subjects for 
the Pinal Examination, and that even if there is some new Bank- 
ruptcy Act passed before your Final Examination arrives, you will 
find a knowledge of the law as it now stands very useful in under- 
standing any new law which may be made on the subject, I propose 
to give you a short epitome of this Chapter, which I strongly recom- 
mend you to get up. 

Since the reign of Henry VIII., persons unable to pay their debts 
have been liable to the bankrupt laws, L c., to have their property, 
real and personal, taken from them and distributed among their 
creditors whose interests alone were looked to by the early statutes 
on the subject; but in Anne's reign the interests of the debtor 
himself were taken into consideration by the legislature, and it was 
enacted that a bankrupt having given up all his property, and con- 
formed to the bankruptcy laws, should be free from liability for debts 
theretofore incurred. The old statutes relating to bankruptcy, how- 
ever, only applied to traders, and non-traders were not liable to the 
bankruptcy laws until 1861, although, under various Acts passed in 
the beginning of the present reign, all insolvent debtors were enabled 
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to get freedom from their debts by giving up their property for 
distribution among the creditors — the proceedings being taken in a 
court established for the purpose. The Bankruptcy Act of 1861 
made non-traders liable to the laws of bankruptcy as well as traders, 
— a provision which is continued by the Bankruptcy Act, 1869, the 
32 & 33 Vict. c. 71, the principal provisions of which are treated of 
in this Chapter. 

The threefold object of the bankruptcy laws as established by the 
Act of 1869 may be said to be : 

(1) To provide a means whereby a debtor can obtain a discharge 

from his debts, and so start a '^ clear man again." 

(2) To provide a means whereby creditors can obtain an equal 

division of their common debtor's property in a speedy and 
cheap manner. 

(3) To provide a means whereby a fraudulent debtor may be 
punished by imprisonment. 

Proceedings to make a man bankrupt may be taken either in the 
London Court of Bankruptcy, when the debtor lives or carries on a 
business in the district of that court or when he resides abroad, or in 
the local Bankruptcy Court, t. e. the County Court having bank- 
ruptcy jurisdiction in the district in which the debtor lives or carries 
on business. 

Following the heads in the Commentaries, the first question is — 

I. Who may he made a bankrupt ? 

Shortly it may be stated that " all debtors^ whether traders or not, 
are now liable to be made bankrupt, including peers of the realm, 
members of the House of Commons, clergymen, her Majesty's 
justices of the peace, aliens, and members of ordinary partner- 
ships. The following persons, however, cannot be made bankrupt, 
namely — 

(a) Partnerships, associations, and companies registered under the 

Companies Act, 1862. (If these partnerships, &c. are unable 
to meet their engagements, they are wound up in the Chancery 
Division, and not in the Bankruptcy Court.) 

(b) Infants, except possibly with regard to contract for necessaries. 

(c) Married women, excepting in some cases. 

Before passing to the second head, I must draw your attention to 
the necessity of carefully noticing what persons are deemed traders^ 
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a point it is very essential for you to understand, for although all 
persons, whether traders or not, are liable to the present bankruptcy 
laws, yet, as there are many provisions of the Bankruptcy Act which 
only apply to traders j the necessity of knowing who is a trader becomes 
obvious. 

The question secondly considered is — 

II. Under what circumstances and in what manner a debtor is adjudi" 
cated a bankrupt ? 

As to the circumstances — 

1st. He must have committed an act of bankruptcy. 
2nd. He must be indebted to the extent of 50/. or more. 

With regard to the act of bankruptcy, you must carefully get up 
the various acts of bankruptcy given in the Commentaries, and 
notice particularly which of them apply to traders only, and bear in 
mind that proceedings to make a man a bankrupt on an act of 
bankruptcy must be taken within six months after the act committed, 
and that those acts which constitute acts of bankruptcy, if fraudu* 
lently done, are deemed fraudulent if by them the creditors are 
defeated or delayed. 

The 50/. indebtedness referred to need not be owing all to one 
creditor, for several creditors, the aggregate amount of whose debts is 
50/. or upwards, can club together to take proceedings to make the 
debtor bankrupt. The debt or debts must be a liquidated sum or 
sums due at law or in equity, and existing at the time of the act of 
bankruptcy was committed. 

As to the manner in which a debtor is made a bankrupt. 

This is by a petition presented to the proper court, verified by affi- 
davit, praying adjudication, and alleging the act of bankruptcy. A 
copy is served on the debtor seven days before it comes on for hearing. 
The hearing comes on in due course ; and on the debt, the trading (if 
necessary), and the act of bankruptcy being proved, the debtor is 
adjudicated a bankrupt. A copy of the order of adjudication is then 
published in the London Grazette and (if necessary) in the local papers, 
and until that publication the bankruptcy does not take effect. It is 
desirable here to draw your attention to what is called the doctrine of 
relation : this means that the Iwmkruptcy of a debtor does not date 
from the order of adjudication being made, but has relation back to 
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the date of the act of bankruptcy ; or, if there have been several acts 
of bankruptcy committed, then to the earliest act committed within 
twelve months of the order of adjudication, if at that time the debtor 
owed a debt or debts sufficient to support a bankruptcy petition, and 
such debt or'debts is or are owing at the time of adjudication. Be- 
tween the time of this act of bankruptcy, to which the order of adju- 
dication relates back, being committed and the date of the adjudica- 
tion order, the debtor is in a position of a bankrupt, and any contract 
or disposition made by him during that time may be set aside by his 
trustee. Certain transactions during this time are, however, protected. 
(See particularly p. 168 of the Commentaries.) 

After the presentation of a petition in bankruptcy, and before 
adjudication, the Court of Bankruptcy may stay proceedings which 
are pending against the debtor for a debt provable under the bank- 
ruptcy, and may also appoint a receiver or manager of the property 
or business of the debtor. This right to stay proceedings is not taken 
away by sect. 24 of the Judicature Act, 1873, which provides that 
no proceeding in the High Court shall be stayed by prohibition or 
injunction. 

Thirdly is considered — 

HI. What proceedings take place after adjudication ? i. e.y between the 
date of the adjudication and the order of discharge. 

Immediately upon adjudication the bankrupt's property becomes 
divisible amongst all the creditors who prove, and no proceedings for 
debts provable under the bankruptcy can be taken except under the 
provisions of the Bankruptcy Act. 

The first step taken is the summoning, by means of a notice 
inserted in the London Gazette and one local paper (ten days before- 
hand), a general meeting of the creditors. 

At this meeting the creditors proceed to do the following things : — 

(a) Prove their debts. 

(b) Appoint a trustee (who may be a creditor or not). 

(c) Besolve what security the trustee is to give, and to whom it is 

to be given. 

(d) Eesolve on the appointment of a committee of inspection (con- 

sisting of not more than five creditors) to supervise the trustee 
in his management of the bankrupt's property. 

(e) Eesolve how the trustee is to administer the property. 
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(f) Appoint a meeting for iiie public examination of the bankrupt not 
later than forty days from the first meeting. 

The appointment of the trostee may be left to the committee of 
inspection. Immediately on his appointment the property of the 
bankrupt vests in the trustee. The object of the trustee's appoint- 
ment is that he may get in all the property of the bankrupt, and 
distribute it among the creditors by means of dividends. 

To carry out this object properly, the following are some of his 
most important duties :— 

(a) To follow the directions given by the creditors' resolutions or 

by the committee of inspection (the former's directions over- 
riding the latter's). 

(b) To call meetings of the committee of inspection, this must be 

done at least once in every three months ; and of the creditors 
when necessary. 

(c) To declare dividends, with the sanction of the committee of 

inspection. 

(d) To keep proper accounts, have them audited by the committee 

of inspection, and transmitted to the comptroller. 

(e) To keep two books, the Record and the Estate book. 

(f ) To pay monies received by him into the bank appointed by the 

creditors, or, if no bank appointed, then into the Bank of 
England. 

(g) To examine every proof and groimd of debt, and in writing 

reject, admit, or require further proof in respect of it. 

Subject to these, and some other duties, the trustee may use his 
discretion in the management and distribution of the estate, but any 
one aggrieved by his act may apply to the court for redress, and in 
order to enable the trustee to carry out to the full the object of his 
appointment, extensive powers are given to him by the act. These 
powers you must carefully get up, and notice particularly which of 
the powers he may exercise of his own authority, and which he can 
only exercise with the sanction of the committee of inspection ; you 
will find them fully set out in a foot-note to the Commentaries, p. 166. 

The trustee having realized all the property readily realizable and 
distributed it among the creditors applies to the court for his release, 
which may be opposed by the creditors, but if granted it operates to 
discharge him for all acts done during the bankruptcy, the court 
having the right to revoke the release if obtained by fraud. 
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A few wards with regard to the bankrupt. 

The bankrupt must aid the trustee in administering the property^ 
and for this purpose attend meetings, execute deeds, disclose his 
property, undergo his public examination, &c. 

When the bankruptcy is closed, or earlier, with the consent of his 
creditors, the bankrupt can apply for his order of discharge, which 
will be granted him if he can prove that one of the following con- 
ditions has been fulfilled : — 

.(1) That 10s. in the £ or more has been paid. 

(2) That 10«. in the £ might have been paid but for the fraud or 

negligence of the trustee. 

(3) That the creditors have passed a special resolution to the effect 

that the bankruptcy or failure to pay 10s. in the £ arose from 
circumstances for which the bankrupt could not justly be held 
responsible. 
Notwithstanding the fulfilment of one of these conditions the 

court can withhold the discharge for a time or altogether, under the 

following circumstances : — 

(a) "When the creditors by special resolution represent that the 

bankrupt has failed to give up his property to the trustee. 

(b) When a prosecution has been commenced against him in 

respect of an offence against the Debtors Act, 1869. 

(You must notice particularly the cases under this Debtors Act in 
which a bankrupt becomes guilty of a misdemeanor and of a felony 
respectively, and to what punishment he becomes subject; see pp. 
169, 160 in the Commentaries.) 

A bankrupt having obtained his order of discharge becomes " a 
clear man again," free from all debts provable under the bankruptcy, 
except : — 

(a) Debts or liabilities incurred by fraud or breach of trust. 

(b) Debts or liabilities of which forbearance has been obtained by 

fraud. 

(c) Debts due to the crown. 

(d) Debts incurred by any offence against the public revenue 

statutes, or on a bail bond entered into for the appearance of 

any person prosecuted for any such offence. 
In cases "c" and "d," however, the Commissioners of the Treasury 
may certify their consent to the bankrupt's discharge operating to 
release these claims. 
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If a bankrapt cannot obtain his order of discharge after the bank- 
ruptcy is closed, the following results ensue : — 

(a) No debt provable under the bankruptcy can be enforced for 

three years ; and if during this time he makes up with the 
dividends already paid a payment of 10«. in the £ he can get 
his discharge. 

(b) After such three years if a discharge has not been obtained 

any balance of a debt proved has the effect of a judgment 
debt, and, subject to the right of subsequent creditors, may be 
enforced against the bankrupt's property by leave of and in 
the manner directed by the court in which the order of adju- 
dication was made, or by the court having bankruptcy juris- 
diction in the district in which the property is situate. 

The fourth question considered is — 
IV. The effect of the bankrtiptcy on the property of the bankrupt ? 

After the order of adjudication, and until appointment of a 
trustee, the property of the bankrupt vests in the registrar of the 
court making the order, to whom it again passes if at any time there 
is no trustee. Immediately on the appointment of a trustee the pro- 
perty without any conveyance passes from the registrar to4he trustee. 

The term " property " is not coniGbaed to that which was in the 
bankrupt's possession at the time of the order of adjudication, but 
extends to that which devolves upon him during the continuance of 
the bankruptcy, and may be said to include : — 

(a) All real property, whether of freehold, copyhold or customary 
freehold tenure. 

(b) All personal property, whether consisting of chattels real or 
chattels personal, and including stocks and shares in companies and 
shares in ships. 

(c) All property real or personal over which the bankrupt has a 
power of appointment, except the power of appointing to vacant 
ecclesiastical benefices. 

(d) If the bankrupt is a tradery all the goods and chattels of a 
stranger which at the commencement of the bankruptcy were in the 
bankrupt's possession, with the consent of the true owner, and of 
which the bankrupt was the reputed owner, or has taken upon him- 
self the sale and disposition as owner. This, however, does not include 
(i) choses in action which have been assigned, unless they are trade 
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debts ; (ii) goods and chattels comprised in a duly-registered bill of 
sale (41 & 42 Vict. c. 31, s. 20). 

(e) If the bankrupt is a trader^ any property belonging to him 
(not including however that coming to him in the right of his wife) 
which he has voluntarily conveyed to another person within two years 
of his bankruptcy, or within ten years in case the person claiming 
under the conveyance cannot show that at the time of its execution 
the bankrupt was solvent. 

(f) Any property obtained by a creditor from the bankrupt within 
three months of his bankruptcy under circumstances making the 
obtaining of it a fraudulent preference within the meaning of 
section 92« 

Although the property above mentioned passes to the trustee by 
virtue of his office he is not obliged to retain it all, for he may 
disclaim the following property : — 

(a) Land subject to onerous covenants, but leaseholds can only be 
disclaimed by leave of the court. 

(b) Unmarketable shares in companies. 

(c) Unprofitable contracts. 

(d) Any other property not saleable or readily saleable. 

The disclaimer must be made within twenty-eight days after notice 
requiring him to disclaim has been given to the trustee, and any 
person injured by such disclaimer can prove as a creditor for his 
injury. 

The following property does not pass to the trustee : — 

(a) Property acquired by the bankrupt by his personal labour after 
the bankruptcy. 

(b) Claims for personal wrongs. 

(c) Property held by the bankrupt as trustee for others. 

(d) Tools of the bankrupt's trade, and wearing apparel and bed- 
ding of himself, his wife, and children, not exceeding altogether the 
value of 20/. 

(e) Offices which are of such a nature that they cannot be sold, 
€. g. the benefice of a bankrupt clergyman, so much of the profits of 
which, however, can be sequestered as the bishop, on the trustee's 
application, may direct. 

(f) The pay of military and other persons employed by the crown. 
So much, however, of the pay, half -pay, salary, emolument, or pen* 
sion of such persons may be applied in payment of the bankrupt's 
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debts, as the chief officer of the department to whidi the baiikrupt 
belongs, or has belonged, may direct. 

(g) G-oods bought on credit by the bankrupt with respect to which 
the vendor has exercised his right of stoppage in transitu or ante 
transitum. 

With regard to the payment of the bankrupt's debts, the general 
rule is, that they are to be paid pari passu (equally) among all the 
creditors ; thus a judgment creditor has no priority over a creditor by 
mere simple contract, notwithstanding the trouble and precaution 
taken by him in obtaining judgment. To this general rule, however, 
the following exceptions exist : — 

(i) A creditor holding security for his debt (t. e. a secured creditor) 
is entitled to the beneiGlt of his security. Such a creditor must, how- 
ever, adopt one of three courses : — (I) rest on his security ; (2) give 
it up, and prove for the whole debt ; (3) value it, and prove for any 
balance. In the last case the trustee may redeem it at its assessed 
value ; and if he does not, and the creditor sells the subject of the 
security and realizes more than the value he put upon it, the surplus 
belongs to the trustee; while if it realizes less than the assessed 
value the creditor has no remedy for the balance. 

(ii)-i-(a) One year's parochial and other rates due at the adjudica- 
tion, and assessed, land, and property (or income) taxes assessed to 
the 5th of April next before the adjudication, and not exceeding one 
year's assessment. 

(b) Wages or salary of a clerk or servant employed at the adjudi- 
cation, not exceeding four months nor 50/., and wages of labourers 
or workmen so employed not exceeding two months. 

These must be paid in full before all other debts. 

(in) A landlord, if he has put a distress in before the bankruptcy, 
may distrain for all arrears of rent (not exceeding six years) ; but 
after bankruptcy he can only put in a distress for one year's arrears, 
and for any balance he must prove as an ordinary creditor. 

Eent, for the purpose of proving, is deemed to accrue propor- 
tionally from the last day of payment up to the adjudication. 

(iv) A creditor who owes a debt to the bankrupt is entitled to set 
it off against the debt owing to him, and thus, as far as the set-off 
extends, obtain payment in full of his debt, and he can then prove 
for the balance due to him (if any). 

(v) An apprentice or articled clerk of the bankrupt can apply to 
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the trustee for a return of a proportion of the premium paid by him, 
an appKoation the trustee is authorized to comply with, or he may 
transfer the applicant to some new master. 

The trustee must require proper proof of all debts before paying 
them. This proof is afforded by affidavit in the form provided. 

What debts can' he proved. 

With the exception of demands in the nature of unliquidated 
damages arising from some tort unconnected with contract (for these 
cannot be proved for), all debts and liabilities present and future, certain 
and contingent, to which the bankrupt is subject at the date of adjudica^ 
tion, or to which he may become liable during the bankruptcy in respect 
of any obligation incurred before adjudication^ may be proved for. This 
includes — 

(a) All debts of a certain nature. 

(b) Debts of an uncertain nature ; the value of these is estimated 
by the trustee, and if the creditor is dissatisfied with his valuation, 
the amount is assessed by the court itself, if all parties consent; 
otherwise by a jury before the court. 

(c) Liabilities on contracts made by the bankrupt jointly with others. 

(d) Debts not due at the time of bankruptcy ; but in this case a 
rebate of interest must be deducted at the rate of 5/. from the decla- 
ration of the dividend to the time when the debt falls due. 

Interest may be paid by the trustee in those cases in which a jury 
may allow interest. (See 3 & 4 Will. 4, c. 42, s. 28, set out in p. 96 
of the Commentaries.) 

A knowledge of the foregoing will be sufficient to give you some 
fair general knowledge of the law of bankruptcy. It remains for me 
to add a few words concerning the two other modes by which a man 
in difficulties can, under the bankruptcy law, free himseU from his 
liabilities and start a fresh man, and these modes are — 

I. Liquidation by arrangement. 

II. Liquidation by way of composition, or. Composition with creditors^ 

as it is commonly called. 

Taking Liquidation by arrangement first : — 

The creditors of a debtor imable to pay his debts may, by special 
resolution, determine that the debtor's estate be wound up by liquida- 
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tion by arrangement, and may appoint a trustee, with or without a 
committee of inspection. The dehtor must be present at the meeting, 
and furnish a statement of his debts and assets, and the names and 
addresses of his creditors. The special resolution and statement, and 
the names of the trustee and committee of inspection (if any) must 
be presented to and registered by the registrar, and the registration 
by biTTi is conclusive evidence of the validity of the proceedings in 
the absence of fraud. The liquidation is deemed to commence from 
the trustee's appointment. 

The provisions in the Act relating to bankruptcies apply generally 
to liquidations by arrangement, particularly as to the trustee's powers 
and duties, the vesting of the debtor's property in and the division 
by him, and the transactions which are void against him. The pro- 
visions of tl\e Act, however, relating to the close of the bankruptcy, 
the trustee's release^ and the audit of his accounts, have no application 
to liquidation, these matters beiug regulated by the creditors in 
general meeting by special resolution. 

The discharge of the debtor being granted by the creditors, is re- 
ported by the trustee to the registrar, and the registrar's certificate of 
the discharge is as effectual ad the like certificate in bankruptcy. 

A special resolution is one passed by a majority in number and 
three-fourths in value of the creditors present personally or by proxy 
at the meeting, and voting on such resolution. 

(Note here that although in bankruptcy the creditors whose debts 
do not exceed 10/. are reckoned both in value and number for the 
purposes of a special resolution ; yet, in liquidation, such creditors 
axe reckoned in value only.) 

Secondly, as to — 

II. Composition icith Creditors. 

The creditors of a debtor unable to pay his debts may, by extras 
ordinary resolution^ accept of a composition in satisfaction of their 
debts. This resolution is come to at a general meeting called to- 
gether by the debtor, at which he must attend and produce a state- 
ment of his affairs, as in liquidation by arrangement. The resolution 
and statement must be registered with the registrar. The composi- 
tion binds those creditors, and those only, whose names and addresses 
and the amount of whose debts are shown in the debtor's statement. 
The composition provisions not being complied with, the creditors 
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may either apply to have the oompositioii enforced by the court by 
motion in a summary way or they can pursue their legal remedies as 
if the composition had not been entered into. 

An extraordinary resolution is one passed by a majority in number 
and three- fourths in value of the creditors at a general meeting, and 
confirmed by a majority in number and value of the creditors assem- 
bled at a subsequent meeting held not less than seven nor more than 
fourteen days from the first meeting. It is, in fact, a special resolu- 
tion confirmed ; and the rules as to reckoning the majorities are the 
same as those just mentioned in respect of special resolutions in 
liquidation. 

Thirdly- 
Ill. General provisions relating as well to liquidation by arrangement as 
to composition unth creditors. 

The proceedings in both cases are commenced by a petition pre- 
sented by the debtor to the Court of Bankruptcy, stating the estimated 
amount of the debts, and verified by aflSdavit. The first general 
meeting must be summoned within one calendar month of the pre- 
sentation of the petition. Notices summoning the creditors must be 
taken to the registrar with a list of creditors, and a request to send 
them out. The Begistrar will seal each notice, check it with the list, 
and post it fourteen days before the meeting ; seven days' notice must 
be advertised in the London Gazette. After the petition is presented 
the court may stay any proceedings against the debtor or his estate, 
appoint a receiver or manager of the estate, and direct immediate 
possession to be taken of the property. 

The judge may adjudge the debtor a bankrupt when the liquida- 
tion by arrangement or by composition cannot, in consequence of 
legal difficulties or some other cause, be properly carried out. 

This brings you to the end of the Chapter on Bankruptcy — the 
laws with regard to which will probably before long undergo impor- 
tant alterations — and before passing on I must draw your attention 
to the necessity of reading carefully the foot-notes to the Commen- 
taries throughout the four volumes. Very important matter is from 
time to time contained in a foot-note only ; and especially is this the 
case in the Chapter on Bankruptcy. I think it desirable to mention 
this, as I so often find that my own pupils almost invariably think 

G. L 
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they may skip over remarks in the foot-notes — a mistake which any 
one will discover who peruses some of the questions lately asked at 
the Incorporated Law Society Examinations, and taken directly from 
these notes. 



Chapter VII.— Of Title by Will and by Administration. 

Bemarks. 

In the first place this Chapter considers — 

I. What is the history relating to the acquisition of personal property by 
mil and by administration ? 

A careful perusal of what appears on this head in the Commenta- 
ries will show you — 

(1) That the right to dispose by will of personal property has 
always been allowed by our law, although formerly a man could dis- 
pose of a third of his property only if he had a wife and children, to 
whom the other two-thirds went, or of a moiety if he had a wife only 
or children only, the other moiety going to the wife or children, as 
the case might be. 

(2) That the portion of the property to which the wife and 
children were entitled was known as their pars rationabilis or reason- 
able part. 

(3) That the necessity for leaving this pars rationabilis imperceptibly 
ceased in the country generally, but that it continued in the province 
of York, the principality of Wales, and the City of London, until 
its abolition at a comparatively recent period by statute. 

(4) That if a man made a will of personal property he was and is 
said to die testate^ and he himself was and is called a testator^ and the 
person aj^ointed by him to carry out his wishes and wind up his 
estate was and is called his executor. 

(5) That if a man died without making a will he was and is said 
to die intestate. 

(6) That on the death of intestates the crown originally claimed 
their personal property os parens patrice. 

(7) That the crown granted its right as a franchise in many oases 
to the lords of manors. 

(8) That subsequently the crown invested the prelates with the 
right to administer the estates of intestates. 

(9) That the reverend prelates, good men aa they were supposed to 
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be (on the groTind of their goodness and spirituality it was that the 
prerogative was given them), grossly abused the powers given to them, 
and applied the whole of the deceased's property for their purposes, 
refusing even to pay his debts, and that, when compelled by statute 
to pay the debts in the first place, they still had the residue at their 
own disposal. 

(10) That to remedy the flagrant abuses of the prelates, it was 
provided in Edward III/s reign that these prelates should depute the 
nearest and most lawful friends of the deceased to administer his 
.goods, and the persons so appointed were called administrators. 

(11) That the ecclesiastical courts — ^the courts over which the pre- 
lates presided — having jurisdiction with regard to intestates' estates 
assumed jurisdiction over the wills of persons dying testate, and 
retained this jurisdiction until it was taken from them and vested in 
the Court of Probate in 1867, and that the jurisdiction of the Court 
of Probate is now absorbed in the High Court of Justice, and is exer- 
cised by the Probate, Divorce and Admiralty Division of that Court. 

The next question considered in the Commentaries is — 

II. In what manner and with what requisites must a tmll of personal pro* 
perty be made ? 

All persons who are of sound mind and memory and are not under 
any restraint of will by duress can make a will of their personal pro- 
perty. To which general sweeping rule, however, the following 
exceptions exist : — 

(a) Married women — ^f or any personal property of theirs belongs in 
general to their husband. In the following cases, however, a married 
woman may make a will of personal property — 

(1) If the husband assents to the will ; this assent may be revoked 
at any time before the will is proved. 

(2) The Queen Consort without this assent may make a will. 

(3) Of property settled to her separate use. 

(4) Of her statutory separate use property (i. e. of property belong- 
ing to her for her separate use under the Married Women's 
Property Act, 1870). 

(5) Of property vested in her as executrix {i. e. she can appoint 
another executor to succeed her). 

(6) Of property acquired by her after obtaining a protection order 
or a judicial separation under the Divorce Act, 1857. 

l2 
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(7) When her husband is legally dead (t. e. when he has been con- 

tinuously unheard of for seven years). 

(8) Of property over which she has a power. 

(b) Jn/«n^«— except an infant seaman or soldier in actual service, 
who, it seems, can stiU make a nuncupative wiU, the Wills Act, 1837, 
which provides that no wiU of a person under twenty-one shall be 
vaUd, not applying to nuncupative wills by soldiers and sailors. 

(c) Persons noti compos mentis. 

The solemnities to be observed in the execution of a will of per- 
sonal property, made bp a person residing at the time in the jurisdiction 
of the High Court, since the passing of the Wills Act, 1837, are the 
same as those required with regard to wills of real property, and yon 
wiU remember what those formalities are from what appeared in the 
Chapter in Vol. I. relating to devises (see ante, p. 83.) 

With regard, however, to wills of personal property made by per- 
sons not so within the jurisdiction of the High Court you must oare- 
fuUy observe the provisions of 24 & 25 Vict. cc. 114 and 121, set out 
in p. 189 of the Commentaries ; and with regard to the term domicile 
there made use of, bear in mind that it means the place where a man 
makes his home. 



The next question considered ii 
m. How administration is granted. 

As you have seen, the ordinaries were, by a statute passed in 
Edward III.'s reign, bound to grant administration to the most 
lawful and nearest of the friends of the deceased intestate, and the 
rules which guided the ecclesiastical courts in determining to whom 
administration should be granted are now followed as a general role 
by the judge of the High Court exercising jurisdiction in probate 
matters. From these rules, which are given in the Commentaries, 
you will gather : — 

(a) That a husband has an original right of administration. 

(b) That the widow or next of kin is entitled to take out letters of 
administration, and the grant may be made to the widow or to the 
next of kin, or to both, at the Courtis option; but generally the 
widow is preferred. 

(c) Where there are several next of kin of equal degree adminis- 
tration may be granted to such of them as the Court thinks right. 

(d) Where there are no next of kin the Crown is entitled to 
administer. 
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(e) A creditor may apply for administration where there are no 
other representatives, but administration will not be granted to him 
until he has duly advertised for the next of kin. 

(f) That the nearness of degree to the deceased is reckoned accord- 
ing to the old civilian rules as given in the Table of Consanguinity in 
the Commentaries. 

(g) That no preference is given to the kinsmen of the whole blood, 
over those of the half blood, nor to relations ex parte paternd over 
relations ex parte mater nd. 

The above rules suppose a case in which a man ha.s died intestate, 
and the administration granted is a general one; but letters of 
administration are sometimes required in other cases than intestacy, 
and they are called limited administration. They consist of — 

(a) Administration cum testamento annexe, — This is granted when 
the deceased made a will but appointed no executor, or the executor 
appointed refuses to act, or dies before the testator. The adminis- 
tration is generally given to the residuary legatee, the right to 
administer following the right of property, and the Court considering 
that the residuary legatee will be spurred on towards effecting a 
settlement of the personal estate by motives which would not actuate 
other legatees. The administrator so appointed must of course cany- 
out the provisions of the will. 

(b) Administration cum testamento annexe et durante minore eetate. — 
Granted when an infant is sole executor under a will. The guardian 
of the infant is usually appointed. The administration ceases imme- 
diately the infant attains his majority. 

(Note. — This administration is not necessary if there be several 
executors, for executors have a joint and several authority, and can 
act without the infant until he attains majority, imless it is necessary 
for them to bring or defend an action ; for this purpose they have 
only a joint authority, and an administrator to act for the infant 
executor would have to be appointed.) 

(o) Administration durante absentid. — Granted when a sole executor 
is out of the kingdom, and lasting until he returns. 

(d) Administration pendente lite. — Granted when a suit is pending 
touching the validity of a will or the right of administration. 

(e) Administration de bonis non administratis. — Granted when an 
executor dies, mthout having appointed another executory or when an 
administrator dies, whether he has or has not appointed an executor^ 
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before having folly wound up the estate of the deoeased testator or 
intestate. 

(f) Administration JUS habentium seu interesse. — Qranted when a sole 
executor becomes lunatic before taking the grant. The grant is made 
to the lunatic's committee, if he have one, and if not, to the residuary 
legatee under the will, and the grant continues until the lunatic 
becomes sane. 

(g) Administration ad colligendum bona de/uncti, — Qranted to some 
discreet person, approved by the Court, in any necessary cases, to 
keep a deceased person's goods in safe custody for the benefit of 
persons entitled thereto. The person so appointed is neither executor 
nor administrator. 

The fourth and last question considered in this Chapter is-^ 

IV. What are the chief points to be observed in relation to the office^of an 
executor and an administrator ? 

Executors and administrators differ in the following respects : — 

(a) An executor derives his appointment from the will, and not 
from the probate, so that he can immediately on his testator's death 
do any act connected with the estate; whereas an administrator 
derives his appointment from the Court, and until the appointment is 
made he cannot interfere with the estate of the deceased without 
rendering himself liable as an executor de son tort. 

(b) An executor is bound to perform a will ; an administrator is 
not, unless he is administrator cum testamento annexo. 

(c) If there are several executors, they have for most purposes a 
joint and several authority, while it seems (though the point is 
doubtful) that administrators have only a joint authority, i. e. one 
cannot act without the other. 

(d) Executors can transmit their office by will, but administrators 
cannot. 

Bearing these distinctions in mind, you may consider that executors 
and administrators are much in the same position, and represent for 
all purposes the deceased testator or intestate, as far as his personal 
estate is concerned. The duties of an executor, as well as of an ad- 
ministrator, are as follows, and must be performed in the order 
below : — 

(a) To bury the deoeased in a manner suitable to his estate. 
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(b) To prove the deceased's will, or take out letters of administra- 
tion to his estate in the proper court. 

(Note here wills are proved in the Registriea of the Court of 
Probate. These registries are divided into several district registries 
and one principal registry. The former are for the convenience of 
persons residing in the country, for all simple probate and adminis- 
trative cases, and can be conducted in the registry of the district in 
which the deceased had at the time of his death a fixed place of 
abode. The principal registry, which is fixed in London, can dispose 
of every kind of probate and administrative business, whether the 
deceased died in its own particular district or not.) 

Wills can be proved either in common formy the usual way, con- 
stituting the non-contentious part of the business of the Court of 
Probate, or in solemn form per testes^ when the proceedings are said to 
be contmtwuSy and this mode of probate can only be had in the prin- 
cipal registry. 

Probate in solemn form is an advisable course for the executor to 
adopt where there are serious doubts as to the validity of the will, or 
there is for some other cause a risk of its being contested at a future 
date ; when proved in this manner it becomes absolutely binding, and 
can only be revoked by the discovery of a later will. 

County courts have jurisdiction in contentious probate business when 
the personal estate is under 200/., and the real estate under 300/., and 
under a recent act these courts have jurisdiction to grant simple ad- 
mioistration to the widow or children when the estate does not exceed 
in value 100/. (36 & 37 Vict. c. 62, as extended by 38 & 39 Vict. c. 27). 

(N.B. — Probate actions cannot be commenced in the district regis- 
tries established in various parts of the country under the Judicature 
Acts and Eules.) 

(c) To make a correct inventory of the testator's or intestate's per- 
sonalty. 

(d) To collect and call in the testator's or intestate's estate. This 
he must take care to do, for he is responsible to the extent of the 
assets which come to his hands, and this includes property which he 
might have obtained by using due diligence to sue for or get in. 

[Note here an executor or administrator is personally liable 
beyond the assets which come to his hands in the following cases : — 
(1) For funeral expenses incurred by his order. 
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(2) For monies due under a bill of exchange or promissoiy note, 

drawn, accepted, made, or indorsed by him. 

(3) For the costs of an action brought by or against him, unless 

otherwise ordered by the court (3 & 4 Will. 4, c. 42). (In these 
cases the court generally orders that the costs be paid out of 
the deceased's estate if there are assets, and if not, then out of 
the executor's personal estate ; but if the action is wrongly 
brought or defended, the order generally is that the costs be 
paid in the first instance by the executor or administrator.) 

(4) In all cases in which for some proper consideration he has 

specially promised to be personally responsible, the promise 
being contained in writing, duly signed by him, or by his duly- 
authorized agent. Sect. 4 of Stat, of Frauds.] 
(e) To pay the debts of the deceased. In doing this he must 

observe the priorities given by law to any particular creditors. These 

priorities are : — 

(1) Funeral and testamentary expenses. 

(2) Crown debts, whether by specialty or simple contract. 

(3) Debts having a priority over others by statute, e. g. sums re- 

ceived by overseers of the poor by virtue of their office (17 Greo. 
2, c. 38;, or by officers of Friendly Societies (33 Geo. 3, c. 64, 
s. 10). 

(4) Debts of record, e. </., judgments, decrees in equity and orders 

in bankruptcy, recognizances, statutes staple and statutes 
merchant. 

(5) Judgments not registered, specialty and simple contract debts 

(specialty creditors had a priority over simple contract creditors 
with regard to persons dying before 1st January, 1870, but 
this priority was taken away by 32 & 33 Vict, c, 46, as to 
persons dying after that date), including landlords' claims for 
rent. 

(6) Lastly come voluntary bonds given by the deceased ; but these 

will rank with creditors in class No. 5, if they have been 
assigned for value. 
These priorities were recognized even in equity, when the estate 
was beiQg administered by the court with regard to legal assets, that 
is, property out of which the creditors were entitled to obtain pay- 
ment of their debts in a court of law, and also with regard to equit- 
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able assete, u e.^ property only available in equity for payment of 
debts, except that as to persons dying before Ist January, 1870, the 
priority of specialty creditors over simple contract creditors, recognized 
in dealing -with legal assets, was not observed when dealing with 
equitable assets, in other words, that specialty contract creditors and 
simple contract creditors always ranked equally as far as equitable 
assets were concerned, as they now do with respect to legal assets. 
The above priorities are still observed by the court when winding-up 
the estate of a deceased person, notwithstanding sect. 10 of the Judi- 
cature Act, 1876, provides that the bankruptcy rules by which creditors 
axe paid pari passu shall be observed. (See In re Withemsea Brick- 
icork Co.j 50 L. J., Ch. 185, and the Author's Aids to Equity, p. 64.) 
With regard to the debts of the deceased, the executor (and admi- 
nistrator) has the following powers : — 

(1) He may retain his own debt before paying other creditors of 

equal degree, even though the debt be statute-barred. This 
important right, which is more fully treated of in Book V. of the 
Commentaries (see post, Bk. V. ch. ii.), known as '* an executor's 
right of retainer" (applying, however, equally to an adminis- 
trator), has not been taken away by the Judicature Acts. 
An executor de son forty i. e., a person, who, without being duly 
appointed an executor officiously meddles with a deceased 
person's estate, has not this right of retainer. 

(2) He has the right to pay creditors, although their debts are 
statute-baired, for he cannot be compelled to plead the Statutes 
of Limitations. 

(3) Among creditors of equal degree he can prefer one to another. 

(4) Under the Conveyancing Act, 1881, he may do the following 
things — (i) pay claims upon such evidence as he thinks suffi- 
cient ; (ii) accept a composition for a debt ; (iii) allow time 
for payment of debts ; (iv) compromise, compound, or submit 
to arbitration all debts, accounts, claims and things whatsoever 
connected with the estate. 

(5) If sued after he has distributed all the assets which have come 

to his hands he can meet the action by a plea of plene adminis" 
travit (fuU administration of the assets). Here the creditor 
can, on proving his claim, obtain judgment quando acciderinty 
that is, that he shall be paid out of any assets (if any) which 
subsequently come to the executor's hands. 
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(6) If sued after he has distributed all the assets, except a port set 

aside to meet a claim of a higher rank due from the deceased, 
he can meet the action by a plea of pkne adminiatravit prmter 
(full administration except as to the sum so set aside). 

(7) He may assign a lease and convey property subject to a rent 

charge ; and free the estate from further liability respecting 
the performance of the covenants or the payment of the rent 
charge, provided he follows the requirements of the act 
enabling him to do this. (See ss. 27, 28 of 22 & 23 Vict. 
c. 35.) 

(8) He may give notice in the newspapers to creditors and others 
to send in their daims by a particular time, and after this 
time distribute the assets among those persons of whose claims 
he has notice without incurring liabilities to those who have 
failed to send in notice of their claims ; the latter having, 
however, the right to follow the assets in the hands of any 
legatees or other volunteers. (See s. 28 of 22 & 23 Yict. 
o. 35.) 

(f ) To pay the legacies. First, deducting the legacy duty, unless 
the legacy is given free of duty. There are three kinds of legacies, 
viz.: — 

(1) Specific^ e. g. a gift of testator's black horse, " Dobbin." This 
is liable to ademption, t. e. it ia adeemed or taken away if at the 
testator's death ** Dobbin " is not in his possession. 

(2) General, e. g. a gift of a horse generally, without specifying 
any partiGular one. This gift will be satisfied by the delivery 
of any horse the executor likes; and unless the testator's 
estate is exhausted by the debts the legatee gets his legacy, — 
general legacies not being liable to ademption. 

(3) Bemomtratwe, e. g. a gift of 100/. payable out of the testator's 

stock in the Bank of England; in other words, a general 
legacy payable out of a specified fund, and not liable to 
ademption, inasmuch as if the particular fund out of which 
it is primarily payable is not in the testator's possession at his 
death, the legatee can claim payment out of the general 
personal estate. 
If the assets are insufficient to pay all legacies, specific and demon- 
strative legacies, and legacies for value are paid before general volun- 
tary legacies, and these last must all abate rateably. 
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Legades are also divided into vested and contingent legacies. A 
gift to A. on his attaining twenty-one is a contingent legacy, while a 
gift to A., payable or to be paid on his attaining twenty-one is a vested 
legacy, the time of payment only being postponed. In the former 
case, if A. dies before he attains twenty-one, although he survives 
the testator, the legacy lapses, while in the latter case it would not, 
but would be payable to A 's personal representatives. Legacies also 
lapse and sink into the residue where the legatee dies before the 
testator, unless he be a child or other issue of the testator, and die 
leaving issue, for here the legacy is payable just as if the legatee 
had died immediately after the testator. • 

Legacies should be paid about a year after the testator's death. 
After that time general legacies carry interest at 4/. per centum per 
annum. Legacies given to children, however, if there is no other suffi- 
cient fund for their maintenance, specific and demonstrative legacies, 
and legacies charged on land, carry interest from the testator's death. 

If a legacy given to A., and in case he die tcithout issue to B., the 
gift to B. was formerly altogether void as offending the rule against 
perpetuities ; but by the Wills Act, 1837, under such a gift A. will 
now take a life interest, enlarged into an absolute interest if at his 
death he has issue living, with an executory gift over in favour of B., 
if A. dies without leaving such issue. 

(g) To distribute the residue. The residue, after all debts, legacies, 
and other charges are paid, must be handed to the residuary legatee 
(if one), and if no such legatee appointed, then to the testator's or 
intestate's next of kin, according to the Statutes of Distribution. 
Ton may find some difficulty in understanding the order in which the 
next of kin take. To assist you I add on a subsequent page, see posty 
p. 183, an explanatory table. Tou must observe particularly — (i) That 
the half-blood and ancestors were always entitled to a share of the 
personalty, although before 1834 they were excluded from inheriting 
real property, (ii) That when children take in the place of their 
parents they are said to take per stirpes ; but when they take in their 
own right they take per capita. These terms I have already 
endeavoured to explain to you in connection with the Chapter on 
Descent in Volume 1 of the Commentaries {antcy p. 52). (iii) That 
among collaterals no representatives are admitted further than the 
children of deceased brothers and sisters, (iv) That females are 
admitted equally with males, (v) That any children who have been 
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advanced by the intestate in his lifetime oannot share in the residue 
without bringing the sums advanced into hotchpot^ and accounting for 
the same, (vi) That the widow, if one, does not derive any benefit 
from this bringing into hotchpot, for she takes the third of what the 
testator dies possessed of (after payment of debts, &o.), and not of 
the residue as swelled by the sums brought in. 

The above are some of the most important points in this Chapter, 
and if you get them up not only will you be easily able to answer 
any question which is likely to be set on the subject at the Interme- 
diate, but you will have acquired a knowledge of the law of wills and 
administration, which will prove very valuable to you when you pre- 
pare yourself for the questions in the Probate Paper at your f^al 
Examination ; the knowledge of the fact that there is this Paper oi, 
the Final has induced me to go into this subject at perhaps somewhat 
an unnecessary length for Intermediate Examination purposes. 

Points to note. 

I. What the meaning of the following terms respectively is : — Ji^ 

relictcB^ legitim^ nuncupative mlk, bona notabilia, collatio bonorum, 

II. What the rules were which prevailed prior to the Wills Act, 1837, 

with regard to the solemnities to be observed in executing 
wills of personal property. 

m. In granting letters of administration, which of the following 
relations of the deceased are preferred, and why — (a) Children 
or parents; (b) brothers or grandfathers; (c) the half or 
whole blood. 

IV. B. is the executor of A. B. dies before completely winding-up 

A.'s estate. B.'s executor is C. Whether C. represents A. or 
not ; and whether the result would have been the same if — (i) 
B. had been A.'s administrator, or (ii) C. had been B.'s ad- 
ministrator. 

V. Leasehold property is given by will to A. A. agrees to sell it to 

B., your client. Whether or not you would require the 
executor of the will to join in the assignment. 

VI. Whether or not executors under a will are entitled to hold for 

their own benefit the residue of the testator's personal estate 
in cases where the will contains no residuary gift. (See 
1 WiU. 4, c. 40.) 
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Yli. What is meant by the " Statute of Distributions." 

YIII. A. dies intestate possessed of 10,000/. personal property. His 
relatives are a widow, two sons and a daughter. In his life- 
time A. had advanced one son 1,000/., the other 2,000/., for 
the purposes of their business and the daughter 500/. on her 
marriage. How A.'s 10,000/. will be divided. 

UK. An executor refuses to pay a legacy given to A. To what court 
A. would resort to compel payment, and how far the point is 
affected by the Judicature Acts and Bules. 

X. In what cases (a) County Courts, (b) the Common Law Courts can 
entertain proceedings for recovery of a legacy. 

Conclusion.— Of some Mixed or Irregular Subjects of Property. 

Bemarks. 

This Chapter in the first place treats of — 

I. Certain things which^ although in themselves real, yet partake in some 
respects of the nature of things personal. Under this head are 
included : — 

(a) JSmblementSj or the growing crops upon land produced annually 

by cultivation. 

(b) Fixtures, or things of an accessory nature affixed to houses or 

lands. 

(c) Shares in public undertakings connected with land. 

In the second place this Chapter treats of — 

n. Things personal which in some respects partake of the nature of things 
real. These include : — 

(a) Animals ferce naturwj or wild animals, already considered {antcy 

p. 102). 

(b) Heirlooms, or things of a personal nature, which by virtue of 

some special custom of a particular place go to the heir or 
devisee with the lands with which they are connected. Heir- 
looms are, in fact, nothing but ''limbs or members of the 
inheritance," from which they cannot hy will be severed. 
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Tou will not, I think, find any difficulty in understanding the 
contents of this the concluding Chapter of Book II., and I will 
merely add the principal points in connection with the Chapter for 
you to look up. 

Points to note. 

I. What emblements are. 

II. A., the owner in fee of lands, dies intestate, to whom the follow- 

ing species of property on his lands will pass, his heir or per- 
sonal representative : — (a) growing timber ; (b) timber cut in 
A.'s lifetime ; (c) growing grass ; (d) growing com ; (e) grow- 
ing clover; (f) fruit on the trees. And whether if A. had 
devised the land to B., B.'s rights would be the same as those 
of the heir of A. 

m. Whether or not a sheriff can under a writ of fieri facias issued 
against a tenant in fee sell grass or com growing upon the 
tenant's lands, and whether a landlord cau distrain such 
things for his rent. 

IV. What fixtures are, what the old Latin maxim connected with 

them was, and what the definition of the term fixtures given 
in the Commentaries implies. 

V. A., the owner in fee of a house dies, to what fixtures attached to 

the house the heir (or devisee) of the house and the personal 
representative of A. are respectively entitled. 

VI. A. being tenant for a term of years and B. being his landlord, 

what fixtures erected by him A. will be entitled to remove, and 
when the removal must be made. 

VII. How the law of fixtures has been affected by 14 & 15 Vict. 

c. 25 and 38 & 39 Vict. c. 92. 

Vni. Whether or not under an execution or a distress against A. 
tenant of a house under a lease for 21 years, the fixtures 
which he has affixed to the house can be seized and sold, and 
whether there would be any difference if A. were tenant for 
life of the premises. 
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IX. For what purposes shares in public undertakings relating to land 

are deemed real property, and whether the interest in any 
surplus profit belonging to the individuals who constitute the 
partners in the undertaking is considered as real or personal 
property. 

X. Whether shares *in companies registered under the Joint Stock 

Companies Act, 1862, are deemed real or personal property 
(see foot-note, p. 219). 

XI. A. dies seised of lands which by his will he has devised to B. ; 

A.'s personal representatives claim the deeds relating to the 
lands given to B. ; whether, acting for B., you would advise 
him to resist or give way to the claim. 

XH. Whether if in the last case supposed A. had deposited the 
deeds with a pawnbroker to secure an advance, and the pawn- 
broker died intestate having still the possession of the deeds, 
whether his (the pawnbroker's) heir or personal representatives 
would be entitled to the deeds. 

XIII. To whom a tombstone or monument in a church belongs, the 
heir, devisee, or personal representative of the person who 
erected it, or to the parson. 

XIV. Derive and define the term " heirloom," and give a list of heir- 
looms. 

XY. Whether or not the crown jewels are properly considered heir- 
looms. 

XVI. Whether the right of the heir to heirlooms can be destroyed 
by the tenant in fee selling the thing constituting the heirloom 
in his life-time or by his devising it away by his vnll. 

XVII. Show why it is wrong to consider pictures or plate which have 
been given by will to the devisee of the family mansion as 
heirlooms. 
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Book III. — Op Rights in Private Relations. 

The four Chapters devoted by the author of the Commentaries to 
a oonsideration of these rights jou will, or ought to, find most 
interesting — they treat of very important subjects for Examination 
purposes, and relate to — ^I. The law of Master and Servant; II. The 
law of Husband and Wife; III. The law of Parent and Child; 
IV. The law of Guardian and Ward. Taking the Chapters in their 
order we have in the first place — 

Chapter I.— Of Vaster and Servant. 
Bemarks. 

The first question discussed is — 
L What are the several sorts of servants ? 

Although our law admits of no such thing as slavery^ and imme- 
diately a slave reaches our shores or puts his foot on to the deck of 
an English man-of-war he becomes a freeman^ yet the law upholds 
contracts whereby one person surrenders to another his natural right 
of free action for a certain time in consideration of some proper remu- 
neration — known generally as wages — for such contracts are in no 
way degrading, but, on the contrary, of a nature beneficial to both 

parties. 

The three sorts of servants are (a) menial or domestic servants, 
(b) labourers or workmen^ (c) apprentices. 

A few words as to each of these classes — 

(a) Menial servants (or indoor servants). Contracts for the employ- 
ment of these persons may of course be for a definite time, but as a 
rule the engagement by which they are hired is of a general nature, and 
in that case it is considered as a hiring for a year, subject to deter- 
mination by a month's notice on either side, or by the forfeiture or 
payment of a month's wages. 

[N.B. Q-ovemesses, tutors, and clerks, although engaged to perform 
services intra mcenia (within the walls) are not menial servants, and a 
general engagement of such persons is, as a rule, considered as a 
yearly engagement determinable by three months' notice on either 
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side, or by the forfeiture or payment of wages or salary for that 
period.] 

(b) Labourers or icorkmen — t. e. servants employed in husbandry or 
engaged in trades or manufactures, generally by the day or the week. 
In connection with this class of servant you must particularly notice 
the provisions of 30 & 31 Vict. c. 141, given in the Commentaries, 
p. 227, and of « The Employers and "Workmen's Act, 1875," 38 & 39 
Yict. c. 90. 

(c) Apprentices — (so called from the French apprendre, to learn) — 
a species of servants who are bound by indenture to serve their 
masters for a certain term, the masters on their part undertaking to 
maintain and instruct them during the term. Apprenticeship generally 
occurs in connection with trade. Differences arising between masters 
and apprentices are settled by justices of the peace. 

The second question discussed is — 

II. Soio does the relation of service affect either the master or the 
servant ? 

With regard to this it may be useful to state the duties and rights 
— (a) of the master ; (b) of the servant, 
(a) Master^ 8 duties and rights. 

(1) To provide his servant (whether a domestic servant or an 
apprentice) with food and lodging ; 

(2) To provide his apprentice (but not his domestic servant) with 

medical attendance and medicine in C£ise of sickness and 
also, in the absence of contrary agreement, with clothing ; 
[Note. — If a master orders a doctor to visit his domestic servant he 
has no power to deduct the doctor's charge from the wages.] 

(3) To chastise his apprentice (but not his domestic servant), but 

the chastisement must be done with moderation ; 

(4) Not to discharge a domestic servant without good cause, 

except upon a month's notice or the payment of a month's 

wages. 
[Note here, that if a master neglects to perform duties Nos. 1 
and 2 or does any bodily harm to his servant, whereby the latter's 
life is endangered or his health permanently injured, he is guilty of 
a misdemeanor and liable to punishment under 24 & 25 Vict. 
c. 100, B. 26. If a servant is injured by the negligence of a fellow- 
servant, the master was formerly not responsible unless the negligent 

O. M 
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flervant was grossly inoompetent to perfonn his port of the work, 
but now, in certain cases, he is under the Employers' Liability Act, 
1880.] 

(b) The aertant^s duties — 

(1) To obey all the lawful commands of his master ; 

(2) Not to absent himself without leave ; 

(3) To protect . as far as he is able his master's property, 

although he is not liable for a robbery of goods in his 
possession if he himself were free from blame ; 

(4) To give, if a domestic servant, a month's notice before 

leaving, or to forfeit a month's wages. But if beaten by the 
master or mistress, a domestic servant can leave without 
notice. 
A domestic servant may be dismissed without any wages l)eyond 

those which have actually accrued due, and without any notice, in the 

following cases : — 

(a) When he habitually neglects the lawful commands of his 

master ; 

(b) When he absents himself without leave ; 

(c) When he is guilty of gross moral misconduct ; 

(d) When he is unable to do the work undertaken. 

A domestic servant is entitled to wages pro raid up to the time of 
dismissal when — (a) the engagement is put an end to by mutual 
consent; (b) when the servant becomes disabled by sickness from 
fulfilling his duties. 

A domestic servant is entitled to maintain an action for damages 
against his master for sudden dismissal, in other cases than those 
given above. 

An action also lies at the suit of the servant for a false character 
maliciously given by the master. 

[N.B. — A master is not bound to give his servant a character at all, 
but if he does give one, unless the character given is bond fide, the 
master is liable to an action for damages for any injury resulting 
from the character.] 

The third question discussed is — 

III. How are strangers affected by this relatimi of master and servant ? 
And herein — 

(a) WTiat mxiy a master do for, i. c. on behalf qf, his servant ? 
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(!) He may assist him to bring and defend actions without 
being guilty of the oommon law offence of maintenance. 

(2) He may commit an assault in defence of his servant without 
incurring responsibility. 

(3) He may bring an action for injury committed to his servant. 

(4) He may bring an action against any one who induces his 
servant to leave him, and thereby deprives him of the 
servant's services. 

(b) TVTiaf may a servant do on behalf of his master ? 

(1) A servant is his master's agent to do all things coming 

mthin the scope of his employment, i, e. a master is responsible 
for his servant's contracts if entered into in the course of 
his duties as servant. Qui facit per alium, facit per se (he 
who acts through another acts through himself). 

(2) The rule just given applies equally to torts, not amounting 

to crimes, and to acts of mere negligence, committed by a 
servant in the course of his employment. 

(3) The rule does not apply to the criminal acts of the servant, 
imless done with the encouragement or express command 
of the master. 

Points to note. 

I. Over what period it was formerly necessary for all apprenticeships 

in trade to extend. 

II. What some of the most important statutory enactments relating 

to apprentices are. 

III. Whether or not there is any other class of servants besides 

menial (or domestic) servants, labourers (or workmen), and 
apprentices. 

IV. What the penalty incurred imder 32 Geo. 3, c. 66, relating to 

the obtaining and giving of false characters is. 

V. Whether or not in all or any of the following cases A., the 

master, is liable for B., his servant's, acts. 
Case -4.— A. gives B. money to buy goods at a shop at which A. 
has been in the habit of buying goods on credit through B.'s agency. 
B. pockets the money, and pledges A.'s credit. 

m2 
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Case B.—JL giTes B. money to buy goods at a shop in which A. 
has not been in the habit of buying goods on credit. B. pockets the 
money, and pledges A.'s credit. 

Ca^e a— B.J when driving A.'s carriage, and strictly keeping to 
the route commanded by A., negligently runs over a child and 

injures it. 

Case D.—B. does the same thing when driving A.'s carriage, but 
at the time of the child being run over he was gomg down a street 
which his master had strictly commanded him not to go down. 

Chapter II.— Of Husband and Wife. 

EemabkS. 

The first question considered is — 
I. How a marriage mat/ be contracted ? 

In any of the following ways, provided the parties be both 
unmarried, of sufficient age, and not related to each other within the 
prohibited degrees, of sound mind and corporal capacity. 

(a) By special licence issued by the Archbishop of Canterbury's 
officers; under this licence the marriage may take place in any 
church or chapel, or other convenient place, and at any time. 

(b) By common licence^ i, e. a licence from the ordinary (or bishop) 
of the place or his surrogate. This is granted on the applicant 
swearing to the following facts : 

(1) That there is no impediment of kindred or other cause. 

(2) That one of the parties to the marriage contract has resided 
in the parish where the marriage is to take place for fifteen 
days. 

(3) That if one of the parties be a minor (not being a widow 

or widower) the consent of his or her father, mother or 

guardian has been obtained, or that there is no such father, 

mother or guardian. 

(c) By publication of banns. The banns must be published for 

three successive Sundays in the church or chapel in which the marriage 

is to be solemnized. 

In all three cases the marriage must be performed by a person in 
holy orders, and in the presence of two witnesses ; and in the last 
two eases the marriage ceremony must take place between the hours 
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of eight and twelve in the forenoon, and witliin three months of the 
date of the licence, or after the complete publication of the banns. 

(d) By the Superintendent Registrar's certificate, without licence. 
This form of marriage was established by 6 & 7 Will. 4, c. 86, for 
the convenience of dissenters and others who do not like to be married 
according to the rites of the Church of England. The proceedings 
connected with this form of marriage are : — 

(1) One of the parties gives a written notice to the registrar in 

whose district both parties have resided for seven days, or 
if they have resided in different districts then each party 
gives a notice to the district registrar of his or her district. 

(2) The registrar enters the notice in his marriage notice book. 

(3) The notice referred to states the building where the marriage 

is to take place, which generally must be within the 
registrar's district. 

(4) The notice is accompanied with a declaration to the same 

effect as the oath taken before the surrogate in connection 
with a marriage by banns except that the residence 
declaration is seven instead of fifteen days. 

(5) The notice must be affixed by the registrar in some con- 

spicuous place in his office during the twenty-one days 
immediately suooeeding the day of its entry in the mar- 
riage notice book. 

(6) At the expiration of the twenty-one days the registrar issues 

his certificate (unless such issue is during these twenty- 
one days forbidden). 

(7) At any time within three months of the issuing of the cer- 

tificate the marriage can take place. 

(8) The place of marriage may be — (i) a church of the Church 

of England ; (ii) at any place of religious worship certified 
for public worship and registered for marriages ; (iii) at 
the registrar's office ; (iv) at a Jews' or Quakers' meeting- 
house. 

(9) If the marriage takes place at the registrar's office no reli- 

gious service must be read. 

(10) The marriage is completed by its being entered in the 

register book of marriages. 

(e) By a Superintendent Registrar's certificate mth licence. 

The proceedings in this form of marriage are much the same as 
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those just deeoribedy except that the time of residenoe within the 
registrar's district is fifteen days, and the marriage may be solemnized 
according to the Church of England ceremony, and the certificate 
may be obtained at the expiration of one day instead of twenty-one 
days after the entry of the notice in the marriage notice book. 

The second question considered is — 

II. What k the legal effect and consequence of the marriage ? The effect 
is particularly considered as to (a) the mfe^a person^ (b) her 
property^ (c) her contracts and other transactions. 

(a) The wife's person belongs from the time of the marriage to the 
husband, who had, in the olden days, power to administer to her 
moderate chastisement. This, however, he has no right to do at the 
present time, his power over her person only extending to restrain 
her liberty in the event of any gross misbehaviour. 

(b) As to tc^ife^s property. 

First J as to her real property ^ i, e. her lands of freehold, copyhold, 
and customary freehold tenure. 

The freeholds which belong to the wife at the marriage, and which 
come to her during coverture, the husband has the following rights in — 

(i.) He takes the rents and profits during coverture : 

(ii.) He can without his wife's consent lease the lands for twenty- 
one years under the provisions of "The Settled Estates 
Act, 1877." (See ante.jp. 27.) 

(iii.) He has on his wife's death a life estate in the lands as tenant 
by the curtesy of England in certain cases. (See ante^ p. 25.) 

The lands are not liable to the husband's debts ; and subject to this 
curtesy of the husband, on the death of the wife the lands descend to 
her heir. If it is desired to convey the lands, this is done by a deed 
executed by husband and wife and acknowledged by the latter, and 
duly registered in the Common Pleas, as fully explained, ante^ p. 81. 

The husband's interests in the copyholds and customary freeholds 
of his wife will, subject to any custom of the particular manor, be 
the same as his rights in her freeholds. 

Secondly^ as to the wife^s leasehold property ^ i. e, property of which 
the wife is lessee. This property passes to the husband whether his 
wife was entitled to it at the time of marriage or became entitled to it 
during coverture, and he can dispose of it at any time during cover- 
ture by act inter vivos but not by his tcill; and if he die without 
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haTing disposed of it, the wife becomes entitled to it by siirvivorship ; 
but if the husband survives the property belongs absolutely to him by 
survivorship. 

Thirdly^ as to the tvi/e^s chattels personal-^ 

These, if in possession at the time of the marriage, or if they come 
into possession during the marriage, belong absolutely to the husband, 
and he can dispose of them by deed or will, except the paraphernalia — 
i. e,j the wife's bed, apparel and ornaments suited to her degree, which 
he can dispose of in his lifetime but not by his will, and which 
belong to the wife by survivorship subject to the husband's debts. If 
the personal property is in action at the time of the husband's death, 
the wife takes it by survivorship ; and if the wife dies while it is still 
in action the husband takes it in the first place as her administrator, 
and afterwards he is entitled to it absolutely as his wife's sole repre- 
sentative. 

You must bear in mind that the above is the law as it exists 
entirely independently of the provisions of " The Married Women's 
Property Act, 1870." The object of this statute was to place a 
married woman in the position of a feme sole for many purposes, even 
when living with and supported by her husband, a step taken by the 
legislature in 1857 with regard to wives judicially separated from 
or deserted by their husbands. (See 20 & 21 Vict. c. 85.) By the 
Act of 1870 (the principal provisions of which are given, post, 
p. 184), the husband's rights, you will find, on referring to the 
Act, are considerably curtailed, for by it, if the marriage took place 
after the 9th August, 1870, the rents and profits of any real property, 
and the absolute interest in personal property whatever its value^ in- 
cluding, it seems, leaseholds coming to a married woman under an 
intestacy, and sums of money not exceeding 200/. given to her hy 
deed or willy as well as any property which she may acquire by the 
use of her brains and hands, (and this last, whatever the date of 
the marriage,) belong absolutely to the wife. 

Tou must notice particularly that the limit to 200/. is confined to 
gifts by deed or mil. I draw your attention to this because of the 
mistakes I find my own pupils so often make on the point. 

The wife's right in her husband's real property is limited to dower j 
a right which, as you will remember, is now placed completely under 
the husband's control (see ante^ p. 26) ; and she has a right on his 
death intestate to a third part of his personal property if there are 
children, and one-half if there are no children, as you will also 
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remember from the Chapter on Title by Will and Administration 
{ante, p. 155). In addition, she has during the coverture, as long as 
she properly conducts herself, a right to be supported by him and sup- 
plied with necessaries suitable to her rank in life. 

The above are the rights of the husband and wife in each other's 
property in the courts of common law with regard to legal estates 
and interests. The courts of equity from very early times protected 
the wife from the harsh rules of the common law, and the protection 
ii afforded her was mainly in allowing her to hold and dispose of, 
free from the control, debts, and engagements of the husband, any 
property given to her for her separate use; and these courts, in order 
to fully protect the wife and prevent her being compelled by the hus- 
band's influence [" his kicks or his kisses "] to dispose of the property 
so settled for his purposes, allowed the property to be given to her in 
such a way that she had no power to dispose of it all, either in his 
favour or in favour of any one else, or as it was and is called, " with- 
out power of anticipation." The court may under 44 & 45 Yict. 
0. 41, bind this property, notwithstanding the restraint, if for the 
wife's benefit and she consent. Equity further protected the wife in 
allowing her " equity to a settlement," t. e, in compelling the husband 
to settle upon her a portion of any property which he could not 
obtain without equity's assistance. 

In the absence, however, of any such settlement to the wife's 
separate use, and of any necessity on the part of the husband to seek 
the court's aid in recovering his wife's property, the legal rules regu- 
lating the husband's and wife's rights in each other's property were 
followed in equity. 

(c) As to the wife^s contracts and transactions. 

After marriage the woman's power of contracting ceases. In the 
following cases, however, married women can contract as femes 
soles: — (a) With regard to property settled to or belonging to 
them for their separate use, under the Act of 1870. (b) When 
they have obtained a protection order under the Divorce Act, 1857. 
(c) When they have obtained a judicial separation under the same 
Act. (d) Where the husband is legally dead, (e) Where the 
husband is civilly dead. She has also the right to contract as her 
husband's agent, under the authority which the law considers he 
impliedly gives her, for supplying herself and the household with 
necessaries suitable to the husband's rank and fortune. This autho- 
rity lasts as long as the parties reside together, unless it is revoked by 
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the husband, and it may be revoked in the following ways : — (a) By 
the husband forbidding his wife to pledge his credit; (b) by his giving 
express notice to tradespeople not to trust his wife; (o) by his supply- 
ing his wife with necessaries or with money to buy them with. The 
authority ceases on separation, unless the separation is by mutual con- 
sent, or the wife leaves on account of her husband's cruelty or is wrong- 
fully turned out by him ; for in these cases the husband remains 
liable, and he cannot get rid of his liability, for the wife goes forth 
armed with the husband's authority to pledge his credit for necessaries, 
and the tradesman who supplies them stands in the wife's place to 
enforce her right of maintenance, unless the wife is amply provided 
for, either by having separate property or by the husband making her 
a suitable allowance. 

A few words as to the husband's liability for the ante-nuptial acts of 
his wife, and the nature of the liability differs according to the date 
of the marriage. If married before 9th August, 1870, the husband 
is responsible during coverture to all the contracts and torts committed 
by his wife before marriage, whether he had any fortune with her or 
not. If married 'between the 9th August, 1870, and the 30th July, 
1874, the husband's responsibility for the ante-nuptial contracts of 
his wife is taken away by section 12 of " The Married Women's 
Property Act, 1870," while his liability for her torts remains as if he 
had been married before 9th August, 1870. 

If married since 30th July, 1874, the husband is responsible for 
both ante-nuptial torts and contracts of his wife to the extent of the 
assets which he received or might have received with his wife. This 
provision is contained in " The Married Women's Property Amend- 
ment Act, 1874" (37 & 38 Vict. c. 50), an act passed to prevent the 
frauds practised on tradesmen by means of the provisions of the Act 
of 1870, which took away the husband's responsibility for the ante- 
nuptial debts of his wife. 

The third question considered in the Commentaries is — 

TIT. How may a marriage he dissolved or declared a nullity ? 

Before the establishment of the Court for Divorce and Matrimonial 
Causes in 1857, proceedings by or on behalf of either husband or 
wife who could not for some reason live happily together, were taken 
in the ecclesiastical courts, and these courts could make the following 
decrees : — 
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(1) A decree of diyoroe d mensd ei ihoro (from board and bed). 
This decree was made when it could be shown that for some cause 
arising after marriage the married parties could not live happily 
together, e. g. gross cruelty on the part of the husband, adultery, and 
(according to Blackstone) ''an intolerable bad temper" in either 
party. The effect of this decree was not to dissolve the marriage 
knot and enable the parties* to many again, but simply to enable 
them to live in separation. The husband was generally ordered 
to make a certain allowance to his wife for her proper support, known 
as alimony. 

(2) A decree of divorce d dnculo. This decree could only be made 
if the marriage was from its conception illegal, owing to some 
canonical disability, e, g. that the parties were related to one another 
within the Levitical degrees. 

The effect of this decree was to place the parties in the position 
they were before the marriage took place, to make any children there 
might have been of the marriage bastards^ and to enable the parties 
to many again at their pleasure. 

The ecclesiastical courts, however, could not under any drcum*- 
stances, where the marriage was legal in itself, order a divorce d 
riffculoj for this oould, prior to 1857, only be effected by means of a 
private Act of Parliament. In that year the jurisdiction of the 
ecclesiastical courts in matrimonial matters was transferred to the 
court already referred to, viz. the Court for Divorce and Matri- 
monial Causes, the jurisdiction of which court is now exercised by the 
proper Judge of the Probate, Divorce, and Admiralty Division of the 
High Court. In this Division the following decrees in matrimonial 
matters can now be obtained : — 

1. A decree for jmhciai separation^ granted on the ground of 
adultery, cruelty, or desertion for two years or upwards without cause, 
or fivr unnatural practices on the part of the husband. The effect of 
tluH doox^ is much the same as the effect of the former decree d mensd 
ft thiUVy and the wife is in the position of a/eme sole as to contracting, 
holding {property, suing and being sued. This decree of judicial 
ao}Muration may now be granted by justices of the peace, when a 
lm»ba)\d has beou convicted of an aggravated assault on the wife, 
undt>r the Matrimonial Causes Act, 1878. 

%*» A dtK^x> of dirortey i. e. far dissolution of the marriage. This is 
graivttHl, f/ tkf A^^mt k tAe petitioner^ far his wife's adultery, and in 
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this case the husband may claim damages from the co-respondent, i. e. 
the person accused of committing adultery with the wife ; and if the 
wife is the petitioner y for any of the following acts on the part of the 
husband ; (a) incestuous adultery ; (b) adultery, coupled with cruelty ; 

(c) desertion without reasonable cause for two years or upwards; 

(d) rape, or unnatural crime. 

The defences to these proceedings are of two kinds, absolute or 
discretionary ; the former, if proved, leave the court nothing to do 
but dismiss the petition ; the latter give the court a discretion as to 
the decree. The absolute defences are — 

(a) Denial of the facts alleged in the petition ; 

(b) Connivance, This must be acquiescent, intentional, and 

criminal; 

(c) Condonation. This must consist of a full knowledge of the 

facts, forgiveness, and subsequent cohabitation ; 

(d) Collusion between the petitioner and any of the respondents. 
The discretionary defences are — 

(a) Adultery by petitioner ; 

(b) Unreasonable delay in presenting or prosecuting the petition ; 
(o) Cruelty by the petitioner ; 

(d) Neglect or misconduct by the petitioner conducing to the 
respondent's adultery. 

The decree made at the hearing of a suit for divorce is a decree nisi 
only, and does not become absolute for six months, and during these 
six months the parties are not able to marry again, and anyone may, 
through the intervention of the Queen's Proctor, show cause why the 
decree should not take effect, and such order for further inquiry or 
otherwise may be made as may be necessary. 

The effect of the decree is to enable the parties to marry again. 

(3) A decree of nullity of marriage, granted on any grounds in 
which the former decree of divorce d vinculo was granted, e.g. for 
(a) invalidity in the performance of the marriage ; (b) the parties 
being related to one another within the prohibited degrees ; (c) that 
the marriage was contracted under duress or fraud ; (d) that either of 
the parties is impotent to fulfil the obligations of matrimony. 

(4) A decree for restitution of conjugal rights, granted on the ground 
that one of the parties has withdrawn from Kving with the. other 
without lawful cause. 
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(5) A decree of Jactitation of marriage. This is a decree of per- 
petual silence against a person who boasts (the jaotitator) that he or 
she is married to some other person. 

The Court may also make the following (among other) orders : — 

(1) Beverse a decree for judicial separation. This order will be 
made if it can be shown that the separation was obtained during the 
absence of the party applying, or that (if granted on the ground of 
desertion) there was good cause for the desertion. 

(2) Provision for the wife in the shape of alimony. This may be 
granted during the suit, when it was called alimony pending mity or at 
the decree (or after the decree in the case of judicial separation) 
when it was called permanent alimony. Alimony is not generally 
decreed unless the wife is innocent of adultery. 

(3) Concerning the settlement of property. After judicial separa- 
tion or divorce the Court may order a settlement of the wife's pro- 
perty for the benefit of the innocent party and the children (both or 
either). It can also, after decree for divorce, inquire into the exist- 
ence of any ante-nuptial or post-nuptial settlements, and divert, for 
the benefit of the parents or children, the income of any property 
contained in such settlements. This may now, under the Matrimonial 
Causes Act, 1878, be done whether there are children of the marriage 
or not. 

Other points for you to remember in connection with this Chapter — 
which I have considered at perhaps a greater length than there is 
any necessity for the purposes of the Intermediate, but a knowledge 
of which you will find very useful when you commence getting up 
your Divorce Law for the Final — aje : 

Points to note. 

I. What the various disabilities are which make a marriage void or 

voidable, and how canonical and civil disabilities differ. 

II. Whether or not at the time of marriage a pre-contract by one of 

the parties to marry another person is now or was ever a 
disability so as to render the marriage voidable. 

m. What the various civil disabilities to a marriage are. 

IV. Whether or not the old ecclesiastical courts or the present 
Divorce Court would, on the ground of some canonical 
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disability, after the death of one of the married couple, 
declare the marriage void. (See the Commentaries, p. 239.) 

V. Whether the marriage of a lunatic which took place during a 

lucid interval is void or not. 

VI. Why it is that a man may marry his cousin although he cannot 

marry his niece. 

VII. By what mode of computation it is ascertained whether two 

persons are, for the purpose of intermarrying, within the 
prohibited degrees or not. 

VIII. Whether the prohibitions to marriage on the groimd of near 
relationship apply to persons related by blood {consanguinei) 
only, or also to persons related by marriage {affinea)^ and 
whether these prohibitions with regard to collaterals apply to 
the half as well as to the whole-blood, and whether they 
apply to bastards. 

IX. At what age a male and female respectively are, according to 

our law, able to consent to marriage. Whether a marriage 
contracted between persons under the lawful age is absolutely 
void or voidable only. 

X. A., an infant, makes a promise of marriage to B., an adult. A. 

refuses to carry out the promise. Whether or not B. would 
be able to successfully maintain an action against him. 

XI. Whether in the case last given, if B. refused to carry out the 

contract, an action at A.'s suit would lie. 

XII. What, in connection with marriage by registrars, the result is, 

if by means of a false notice, certificate, or declaration the 
marriage is procured, under 6 & 7 Will. 4, c. 85. 

Xni. In connection with the marriage referred to in the last head, 
what act amounts to a felony under the provisions of 6 & 7 
Will. 4, c. 85. 

XTV". What the necessary residence in Scotland is in order to make 
an irregular marriage solemnized in that country good. (See 
19 & 20 Vict. c. 96, cited in foot-note, p. 257 of the Com- 
mentaries.) 

XV. What the provisions of 4 Geo. 4, c. 91, 12 & 13 Vict. c. 68, 
28 & 29- Vict. c. 64, relating to the marriage of British 
subjects abroad, are. 
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XYI. On what reason the old role exclnding hnsbands and wiyes 
from giving eTidenoe for or against each other in any pro- 
oeedingSy civil or criminaly was fonnded, and what the vaiions 
alterations in this rale effected by statute-law are. 

XVil. Whether the ordinary role that on mairiage hnsband and 
wife become one person applies to the case of the Queen of 
England. 

XVIII. A wife, during coverture, becomes entitled to personal pro- 
perty as executrix or trustee for anothei^ person. Whether or 
not this property passes to her husband. 

XIX. What the protection afforded to women deserted by their hus- 
bands by the Divorce Act, 1857, is. (20 & 21 Vict. c. 85.) 

XX. How far the legal status of married women is affected by the 

Married Women's Property Act, 1870 (33 & 34 Yict. c. 93). 

XXI. What the privileges and what the disabilities are which a 
woman acquires by marrying. 

XXn. In what cases it is necessary to join a husband and wife 
together as co-plaintiffs or co-defendants in • an action, and 
whether the rule on the point is the same in the Courts of 
Law and the Courts of Equity. 

XXni. What the meaning of the f oUovdng terms respectively is :— 
paraphemaKa, pin-money, strict settlement, ante-nuptial settle- 
ment, post-nuptial settlement. 

XXIV. What the circumstances are under which a post-nuptial 
settlement made by a man upon his wife and chUdreii is liable 

^f 1 7t*- J^"" ^^ ^^' '• ^' ^^ 27 Eliz. 0. 4, and sect. 91 
of 32 & 33 Vict. c. 71.) 

XXV. Under what circumstances deeds of separation between bus- 
band and wife are upheld. 

Chapter m.-Of Parent and Cliild. 
Remarks. 
This is by no means so important a rHiflT^f ^^ * • , . 

poses as the one just finished, but at the s!^ . ''" examination pur- 
very carefully, i there axe sever^ Sce^' ?^" T^ "'^^ ^^ ^* 
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of two sorts — legitimate and illegitimate — the learned author of the 
Commentaries considers — 

I. What the duties of parents toimrda their children are ? 

These may be shortly stated to be : 

(1) To maintain them. By the common law no means of enforc- 
ing this plain duty on the part of parents seems to have existed, but 
by statute parents are made liable to support their children when able 
to do so, and to incur penalties in default, but the liability only 
attaches as long as the children are unable to work, either through 
infancy, disease or accident. 

Tou will remember from the Chapter on " Title by Will" that our 
ancient laws required a man to leave for his children a certain portion 
of his personal estate on his death as their pars rationahilis^ but this 
duty now no longer exists, and a man may give the whole of his 
property away by his will, and so on his death leave his children 
destitute. On the death of a father the widow becomes responsible 
to support her children, and the Married Women's Property Act, 
1870, casts this responsibility on a woman during her husband's life- 
time if she has separate property (sect. 14). 

(2) To educate them. This obligation, which the laws of reason 
and. nature impose, was not enforced by our laws until 1870, but now 
parents are compelled by law to cause their children, between the age 
of five and fourteen, to attend some school as provided by the Educa- 
tion Acts, 1870 and 1876. 

The second question considered is : — 
n. What power have parents over their children ? 

(1) The right to administer, and authorize a tutor or schoolmaster 
to administer, sufficient moderate chastisement to keep the child in 
order and obedience. 

(2) The right to receive, as guardian for his child, the rents of any 
real property belonging to him till the child attains majority, when 
the father must account for what he has received. 

(3) The right to the control of the person of his child. If anyone 
detains the child from his or her parent the latter may obtain a writ 
of habeas corpus for the delivery over of the body of the child, and 
moreover, the person detaining the child is liable to criminal proceed- 
ings for the detention. 
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(4) The right to consent or dissent to the marriage of the child. 

(5) The right to appoint a guardian to his infant children unmarried 
after his death. 

These rights of the parent cease when the child attains the age of 
twenty-one, the period when, according to our law, a person ceases to 
be an infant, and becomes, as it were, enfranchised. 

The powers just mentioned belong to the father in his lifetime, and 
after his death to any guardians he may appoint ; but, if he appoints 
no one, the widow, while she remains a widow, becomes the guardian, 
and as such possessed of the powers of the father, except the power 
to appoint a guardian, which can only be exercised by a father. The 
Chancery Division, during the mother's lifetime, has the right to order 
the custody of the children to remain with the mother until they 
attain the age of sixteen (36 Vict. c. 12) ; and, as you will remember 
from the last Chapter, when husband and wife are judicially separated, 
the custody of the children may be disposed of by the Divorce Court 
or the magistrates, as may be thought desirable. Moreover, the 
Chancery I)ivision will remove children from their father's control in 
all cases where it is shown that he is an improper person to have the 
charge of them, the Court's jurisdiction being paramount to that of 
the father. 

The third question considered is — 
HI. What are the duties of children towards their parents ? 

To protect, support, and maintain them when they stand in need 
of protection, &c. This duty, imposed by the natural law, is enforced 
by certain statutory enactments relating to the poor, which require 
children to allow such a sum as the justices of the peace may order 
towards the support of their pauper parents. 

Tou ought to find no difficulty in understanding what appears in 
the Commentaries respecting bastards ; and I may here mention that 
the custody of bastard children belongs to the mother. 

Points to note. 

I. Whether by our law, or by the civil and canon law, a child whose 

parents were not married when it was bom, but who subse- 
quently married, is a legitimate child or a bastard. 

II. What, with regard to the point appearing in the last head, the 

superiority of our law is over the civil and canon law. 
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III. What the circumstances are under which a child bom during 

marriage is considered by our law as a bastard. 

IV. Whether a child bom after the death of the husband is consi- 

dered as legitimate or bastard, and whether the distance of 
time after the death has any bearing on the question, and 
whether the question of legitimacy or otherwise is one of law 
or of fact. 

V. What the circumstances are under which a writ de ventre in- 

spiciendo is granted. 

VI. What the inconvenient rule was which was obviated by the civil 

law forbidding a widow to marry within a year of her hus- 
band's death. 

VII. Whether or not a parent may justify an assault by proving 

that he committed it in defence of his child. 

VIII. Whether or not a person could justify the offence of mainte- 
nance by showing that the assistance lent by him in the action 
was lent to his child. 

IX. What offence a person commits by enticing away a young child 

from his or her parent. (24 & 25 Vict. c. 100, ss. 55, 56.) 

X. Who a bastard is, and what disadvantages he labours under^ and 

by what means he can be made legitimate. 

XI. What the rights are which have been conferred on the mothers 

of bastards by 7 & 8 Vict. c. 101, 35 & 36 Vict. c. 65, and 
36 Vict. c. 9. (See pp. 297, 298 of the Commentaries.) 

XII. To whom, on the death of a bachelor bastard intestate, his real 

and personal property would resp'ectively go. 

Chapter IV.— Guardian and Ward. 

Eemabks. 

This Chapter contains in a few pages a good deal of matter of im- 
portance for examination purposes. 

The first question considered is — 

I. What is the legal condition of an infant ? 

In other words, what^cts can he perform, and what acts is he in- 
capable of performing ? 

G. N 
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(a) JFhat acts can he perform f 

(1) He can sue by hia next friend on any contract or tort. 

(2) He can, in the County Courts, sue for wages or piece- work for 

not more than £50, in his own name as if of full. age. 

(3) He can act as the agent of another person. 

(4) He can, if the owner of an advowson, present to an ecclesiastical 

benefice when it becomes void. 

(5) He may give eyidence on oath if old enough to sufficiently 

understand the nature of an oath. 

(6) He may at the age of twelve take the oath of allegiance. 

(7) He may at fourteen consent to marriage (the age for females is 

twelve). 

(8) He may sell or purchase lands, and either confirm or avoid the 

sale or purchase on his majority. 

(9) He may, with the sanction of the Chancery Division, at the 

age of twenty make a binding settlement on his marriage 
(the age for females is seventeen). (18 & 19 Vict. c. 43.) 

(10) He may, by means of his guardian, make a binding lease, or 
consent to a sale of a settled estate in which he is interested 
under the Settled Estates Act, 1877. 

(11) He may enter into a contract. Such a contract will, unless it 
be a contract for the loan of money or for the supply of goods 
(not being necessaries), bind the other contracting party ; but 
the infant will not be bound by it unless it is a contract for 
his benefit, or for necessaries suitable to his rank in life, sup- 
plied to himself, his wife, or legitimate children. Other con- 
tracts before the Infants Belief Act, 1874, were voidable, 
L e. the infant could ratify them on attaining his majority, and 
thus become bound ; but the Act of 1874 particularly provides 
that any such ratification shall have no eflEect, and tlds whether 
or not there was any new consideration for it. What consti- 
tutes "necessaries" is a question for a jury, subject to the 
control of the court, to decide, and in arriving at a decision, 
they must take into consideration the rank and fortune of the 
infant. 

It may be useful here to call your attention to the fact that an 
infant is himself personally Uable for necessaries, and that except 
under the poor laws, to which in the last Chapter your attention was 
called, there is no Uability on the part of the father any more than of 
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a mere stranger to pay for necessaries suppKed to his infant child 
unless there is proof of some authority, express or implied, given by 
him to such child to pledge his credit. Such an authority would be 
implied as a rule if the child lived with the father. 

(b) What acts is an infant incapable of performing ? 

This question is partly answered from what has been already 
stated ; in addition an infant is incapacitated from — 

(1) Being sworn as a juror. 

(2) Holding public offices of a pecuniary trust, or of a judicial 

nature. 

(3) Being made a bankrupt. 

(4) Sitting and voting in parliament ; and generally 

(5) Doing any legal act. 

Infants are, however, liable for criminal acts committed by them, 
and are liable civilly for torts which are wholly unconnected with 
contract, e.g. for a libel or slander. The time allowed by the 
Statutes of Limitation for bringing actions does not run against 
infants ; and, by order of the Chancery Division of the High Court, 
certain acts may be done by or for the infant beyond those men- 
tioned above. 

The second question considered is — 

n. What are the different kinds of guardianships existing in our laiCy 

and how do they differ ? 
Gtuardianships are of eight kinds : — 

(1) Guardianship hy nature. — That of the father in respect of the 

person of his heir apparent, e. g. his eldest son, or his heiress 
presumptive {e. g. his only daughter when he has no son). 

(2) Cruardianship by nurture. — That of the father, and after his 

decease, of the mother, in respect of the persons of aU the 
children, lasting to the age of fourteen. 

(3) Cruardianship in socage. — That of the next of blood of a minor 

upon whom lands descend in socage. The right extends to 
the estate as well as to the person of the minor, and lasts 
till the minor attains fourteen, or fifteen in gavelkind lands. 

(4) Guardianship by statute. — That of the person appointed by a 

father by any deed or by his will over the estate and person 
of his infant children unmarried; this guardian, when 

x2 
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appointed, takes the plaoe of the guardian in socage just 
referred to (12 Car. 2, o. 24). 
(6) Guardianship by election, — That of the person chosen by an 
infant after the guardianship by socage ceased, t. e. on his 
attaining the age of fourteen. 

(6) Guardianship by appointment of the Chancery Division. — ^That of 

the person appointed by this Division to look after the 
person and property of an infant ; the appointment being 
made either because the infant has no guardian, or because 
the guardian he has, is not a fit and proper person to have 
charge of him. The Court will not usually interfere — it 
cannot do so usefully — ^unless the infant has property. The 
Court's jurisdiction is paramount to that of the father. 

(7) Gtiardianship ad litem. — That of the person appointed by a 

Court to defend or prosecute an action for an infant. 

(8) Guardianship by custom^ arising in connection with either, 

copyholds when it belongs to the lord or to some person 
to whom the copyholds cannot descend, or with some 
local custom — e. g. by the custom of London, by which the 
guardianship of infants, children of freemen of the city of 
London, belongs (or rather belonged, for the custom is now 
not known) to the mayor and aldermen in the Court of 
Orphans. 

The third question considered is — 
III. What are the rights and duties of guardians ? 

These rights are — 

(1) To have, as a general rule, the legal custody of his ward's 

person. 

(2) To have an actual estate in the ward's lands, with power to 

demise it, to occupy himself for his ward's benefit, and to 
bring actions for trespass in respect of it. If, however, he 
is a guardian appointed by the Court his powers are not so 
extensive. 
His duties are — 

(1) To treat his ward properly. 

(2) To take care of the ward's property, and when the latter comes 

of age to account for all transactions effected by him, and 
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of all profits, if any, made, and to make good any loss 
suiMiained by his negligence. 

A guardian wlio neglects his duties is liable to proceedings in 
equity, at the suit of the ward, either during or after the latter's 
minority. 

Points to note. 

I. Up to what age it is that a person is considered by our laws as an 

infant. 

II. Whether or not an infant can sue or be sued in a court of justice, 

and if so by what means. 

III. Whether or not a mother may appoint by deed or will a guar- 

dian to her infant children, or whether she may be appointed 
guardian. 

IV. What the course to be adopted is, when lands which it is neces- 

sary to convey are vested in an infant trustee or mortgagee. 
(13 & 14 Vict. 0. 60, ss. 7, 20.) 

V. An infant after majority promises in writing to pay a debt con- 

tracted during infancy. Whether or not such promise will 
now bind, or would ever have bound, him, and what the statute 
bearing on the point is. 

VT. An infant makes a lease, and after majority accepts rent. 
Whether or not he can then dispute the validity of the lease. 

Yll. An infant contracts to sell a horse and gives a warranty that 
the horse is sound. The horse proving unsound, whether or 
not an action would lie against the infant for the tort. 

Vin. On what principle it is that an infant is liable for neceaaarieBj 
and what the term " necessaries " includes. 

IX. Whether a widow, who is an infant, would be responsible for 

expenses incurred in burying her husband. 

X. Under what circumstances the Court will order infants to be 

removed from the custody of their guardian. 

XI. To whom the custody of an infant bastard's person belongs. 

XII. What the circumstances are under which a mother can obtain 

the custody of her infant children. 

Xm. How far the provisions of the Conveyancing Act, 1881, aflEect 
infants. 
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Test paper to work out. 

1. What constitutes a " trader" within the meaning of the Bank- 
ruptcy Act, 1869 P 

2. What risk does a truetee in bankruptcy run by keeping large 
sums of money belonging to the bankrupt's estate on his hands for a 
length of time P 

3. Who is an executor de son tort ? 

4. Mention every distinction you can think of between executors' 
and administrators' duties. 

5. A man dies intestate. His relations are a widow, a father and 
a mother. How will his personal estate be divided P 

6. Under what circumstances do the nephews and nieces of an 
intestate take per stirpes^ and when per capita ? 

7. Distinguish 9, post-nuptial from an ante-nuptial settlement. 

8. What are the rights of the husband in the following properties 
of the wife: — (1) Her freehold estate, (2) her leasehold property, 
(3) her chattels personal, some in possession, others in action P 



Eighth Week's Work. 

Analyse the following statutes in your MS. book : — 

21 Jac. 1, c. 3 {The Statute of Monopolies). 

22 ^ 23 Chas. 2, c. 10 and 1 Jac. 2, c. 17 {The Statutes of Distribu- 

tion). — These statutes regulate the devolution of the personal 
estate of an intestate. The provisions are difficult, and to assist 
I append a table in illustration of the rules. 

Table showing how the Personal Estate of an Intestate devolves 
under the Statutes or Distribution (22 & 23 Oar. 2, c. 10, and 
1 Jac. 2, c. 17). 



Belations of Intestate living at his Death. 



(1) Wife and cliildreii (sons and daugh- 
ters). 



The Shares in vrhich. his Bepresentatiyes take. 



One-third to wife, rest to children equally. 

[N.B. — If any child has been advanced 
by the father in his lifetime, the sums ad- 
vanced must be accounted for, or, as it is 
called, brought into hotchpot; but the widow 
does not derive any benei&t from this account- 
ing, i. e. she takes her third of what is left 
by the intestate, and then on dividing tiie 
shares of the children the sums received by 
any of them must be accounted for.] 
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Table under Statutes op Distribution, &c. — continued. 



BelationB of Intestate liying at his Death. 



(2) Wife, two daughters, and two grand- 
daiighterSi the children of a deceased 
daughter. 



(3) Wife (no children or issue of children), 
father, mother, brother and sister. 



(4) Children, or children and grand- 

children, father and mother (no 
widow). 

(5) Father, mother, brother and sister 

(no widow or children^. 

(6) Mother, brother and sister, and two 

nephews, issue of a deceased brother 
(relations of the whole blood), and a 
brother of the half-blood. 



(7) Moiher (or brother) and grandfather 

(8) Mother, and three g^rand-nephews, 

the issue of «k deceased brother. 



(9) Two nephews, children of a deceased 
sister, and three nieces, children of 
a deceased brother, and a nephew, 
issue of another deceased sister. 



ilO) G^randmother, uncle and aunt .... 
1 1 ) Husband, children and father .... 
(12) W^e and no other relations whatever 

il3) Unde and child of deceased uncle. . 
14) Grandfather (on father's side) and 

grandmother (on mother's aide). 
(15) Two aunts and two uncles 



The Shares in which his BepresentatiTes take. 



One-third to wife and the rest divided into 
three equal parts, each of the daughters 
taking one-third and the other third being 
divided equally between the g^randdaugh- 
ters, they takmg the share their mother 
would have taken had she been aHve. 
fNote. — The daughters in this case take 

in tbeir own right, or per capitay and the 

granddaughters in right of their mother, or 

per stirpes.'] 

One-half to wife and the other half to the 
father. 
[N.B. — If there are no children the 

widow always takes one-half. After the 

children the father takes to the exclusion of 

the mother, brothers and sisters.] 

All to the children and grandchildren, the 
latter only taking their deceased parent's 
share. 

Whole to father. 

The propertv will be divided into five equal 
shares. Mother, brother and sister of the 
whole blood and brother of the half- 
blood will take one share each, and the 
nephews will take the deceased brother's 
share between them. 
[N.B. — ^Half-blood share equally with 
the whole blood in personalty.] 
Whole to mother (or brother). 
All to the mother. 

[N.B. — Bepresentation among collaterals 
is not allowed after brothers' and sisters' 
children, t. e. g^rand-nephews and grand- 
nieces cannot stand in the place of the intes- 
tate's brothers and sisters deceased.] 
The property will be divided into six equal 
shares, each nephew and niece taking one 
share. 
[N.B. — ^The nephews and nieces here 
take per capita, there being no mother or 
brother and sister of the intestate living to 
share with them. Had there been, then 
they would have taken per stirpes^ i. e. their 
deceased parents' share only.] 
llie whole to grandmother. 
All to husband. 
Half to wife, rest to Crown. 
AU to uncle. 
Equally to both. 

Equally to all. 
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29 Chas. 2, c, 3 {The Statute of Frauds)^ 88. 4, 17, should be known 

perfectly. 

4 Geo. 4, 0. 83 ; 6 Geo. 4, c. 94 ; 5 <^ 6 Vict. c. 39 ; 40 <^ 41 Vict, 
c. 39 {ITie Factors Acts). — Purchasers and pledgees from factors 
obtain a good title if bonafidCy although the factor acted without 
authority. 

1 Witt. 4, c. 40. — Executors not entitled to undisposed-of residue of 
personal estate. 

7 Witt. 4 (^ 1 Vict. c. 26 {The Witts Act). 

17 ^ 18 Vict. c. 90 {Usury Laws Abolition Act). 

20 ^ 21 Vict. c. 67 {Malins^ Act). — Married women by deed acknow- 
ledged can assign their reversionary interest in personal property. 

20 8f 21 Vict. c. 77 {Probate ^c^.— Court of Probate established. 

20 ^ 21 Vict. c. 85 {Divorce Act). — Court of Divorce established. 

24 8f 25 Vict. c. 114 {Kingsdown^s Act). — Wills of British subjects 
domiciled abroad are admitted to probate, so as to pass per^ 
sonalty here if executed according to the law of (1) the plaoe 
where domiciled, or (2) the place of original domicile, or (3) the 
place where will made. 

26 8f 27 Vict. c. 41 {The Innkeepers Act). — Innkeepers' liability in 
respect of guest's goods cut down to 30/,, except y 8fc. 

28 8f 29 Vict. c. 86 {The Partnership Amendment Act). — In certain 
cases (note them carefully) a person may share profits without 
incurring the liability of a partner. 

30 (^ 31 Vict. c. 48 {Sales by Auction Act). — Puffers at sales not 

allowed. Biddings at sale cannot be opened. 

32 ^ 33 Vict. c. 46 {Hinde Palmer's Act). — Priority of specialty cre- 

ditors over simple contract creditors abolished. 

33 8f 34 Vict. c. 93 {The Married Women's Property Act). — A very 

important statute {inter alia) allowing a married woman to hold 
for her separate use as a feme sole, and as such to sue for the 
same — (a) Earnings acquired by the exercise of her brains or 
hands; (b) Deposits in savings banks, public stock, shares in 
joint stock companies to which no liability attaches, and interests 
in friendly and similar societies ; (c) Personal property, including 
leaseholds coming to her under an intestacy, whatever the amount, 
and gifts by deed or will of sums of money not exceeding 2001 ; 
(d) The rents and profits of real property descending to her as 
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heiress. While the statute gives these rights, it imposes on a 
married woman the liability to support her pauper husband and 
her children out of her separate estate. 

The statute took away the husband's liabiKty for his wife's 
ante-nuptial debts, but this was altered by the Married Women's 
Property Amendment Act, 1874, which made the husband 
responsible — if married since 30th July, 1874, for both ante- 
nuptial debts and torts to the extent of the assets which he 
received or might have received with his wife. 

37 Sf 38 Vict. c. 62 {The Infants' Relief Act, 1874).— This important 
act makes a material alteration in the law relating to infants' 
contracts, by providing in effect that all contracts by infants for 
money lent and goods supplied, except necessaries, are void ab 
initio as regards both parties, and other contracts are absolutely 
void as against the infant, even though he ratify them after 
attaining his majority, although he has still the right to sue 
upon them. The object of the act is to protect young men from 
being imposed upon by money-lenders who were willing to 
advance infants money at exorbitant rates of interest, relying on 
the infant ratifying the contract when he attained majority, and 
thus becoming liable to repay the loan just as if at the time of 
its being effected the infant had been of full age. 

39 Sf 40 Vict. c. 81 {The Crossed Cheque Act). — Cheques may be 
crossed generally or specially, and the words " not negotiable" 
may be added. 

41 Vict, c. 19 {ITie Matrimonial Causes Act). — A magistrate may decree 
a judicial separation in oases where a husband is convicted of 
an aggravated assault on his wife, and may order him to pay 
alimony, and to allow the wife the custody of the children up 
to ten years of age. 

41 8f 42 Vict c. 31 {Bills of Sale Act).- — Bills of sale must be attested 
by a solicitor, the attestation stating that the bill was explained 
to the grantor, and must be registered in Queen's Bench within 
seven days and re-registered every five years ; otherwise, if the 
grantor remains in possession of the goods the bill of sale is void 
against (1) the trustee in bankruptcy of the grantor, (2) his 
execution creditors, (3) his subsequent assignee of the same pro- 
perty who has registered. 
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41 Sf 42 Vicf. c. 38 {The Innkeepers Act). — An innkeeper may after 
six weeks sell his guest's goods, but he must give notice in the 
papers that he is going to sell one month at least before sale. 

43 ^ 44 Vict, c. 47 (The Ground Game Act), — Tenants can shoot 
hares and rabbits on their lands notwithstanding any agreement 
to the contrary. 

43 ^ 44 Vict. c. 42 {The Employ er%^ Liability Act) shows when a 
master is liable for the acts of his servant whereby another is 
injured. 

Ninth Week's Work. 

Bevise Volume I. 

During this week go through each Chapter in this Ghiide, turning to 
the text-book only when you are in doubt or difficulty; also go 
through any notes you may have made on Volimie I. and your 
analysis of statutes on that Volume. Pay special attention to any i 
particular Chapters upon which you feel yourself weak. At the end 
of the week work out the following test paper. 

Test Paper to work out. 

1. How are the various " Eights," which are enforced by our laws, 
divided P 

2. A man being in prison executes a deed, can he avoid the same ? 

3. Lands by deed in one case and by will in another are conveyed 
to A. and his heirs male. What estate does A. take in either case ? 

4. Lands are limited to A. for ninety-nine years with remainder to 
B.'s son unborn. Is such a remainder good ? Give your reason. 

6. For what period can the income of property be accumulated? 
What act governs the question ? 

6. In what ways can a joint tenancy be severed ? 

7. In what three ways, prior to the Statute of Uses, could uses be 
created ? 

8. Lands are limited to A. for life, with remainder to B. in tail. 
A. sells his life interest to C. B. wishes to bar the entail, and 
obtains a fee simple absolute. Whose consent must he obtain ? A.'8 
or C.*s, and why ? 

(For the Tenth Week's Work, Bee post, p. 212.) 
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Book IV. — Op Public Rights. 

This Book, which extends over the latter half of Volume II. and 
the first part of Volume III. of the Commentaries, is excluded from 
the subjects for the Intermediate Examinations during 1882, and 
will probably continue to be excluded in future years. 

As, however, some of the subjects are important for the Final, we 
deem it desirable to treat slightly on them. 



Book IV., Part I. — Op the Civil Government. 

•Of the Parliament 
•Of the Sovereign. 
Of the Royal Title. 
Of the Royal Family. 
Of the Royal Council. 
Of the Royal Prerogative. 
Of the Royal Revenue. 
-Of the Royal Forces. 
'Of the Nobility and other Ranks. 
•Of the Magistrates and other Public Officers. 



Chapter !.■ 
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Chapter X.— Of Magistrates and other Public Officers. 

Eemarks. 

This Chapter is a somewhat more important one than any of the 
previous Chapters of this Book. After giving some general interest- 
ing accoTint of " officers," the Chapter considers particularly the 
following officers : — 

I. Sheriffs — officers of great antiquity — ^who are, under the present 
practice assigned by the chancellor, the treasurer and the 
judges, who meet on the morrow of St. Martin, in the Ex- 
chequer, and report to the Sovereign three eligible persons for 
each county, out of whom the Sovereign appoints {pricks) one 
to be sheriff for the ensuing year. The sheriff's duties are 
{inter alia) as follows : 
(1) To assist at parliamentary elections, to hold county courts for 
the election of coroners, for proclaiming outlawries, &c. 
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(2) To apprehend breakers of the peace, to pursue and take all 

traitors, murderers and felons, to defend his county against the 
Queen's enemies, and for any of these purposes to oonunand 
the people of his county to attend him (this last is called 
the posse comitaiuSy or power of the county). In exercising 
these duties the sherifE acts as '' keeper of the Queen's 
peace," and as first man (nobility included) of his county. 

(3) To execute process from the superior courts of justice, to attend 

the judges on assize, to summon juries either for civil or 
criminal purposes, and to cany out a sentence of death in 
his county ; but beyond this the sherifE has no jurisdiction 
or responsibility in criminal matters. These duties are 
performed by the sherifE in his ministerial capacity. 

(4) To preserve the rights of the Crown in his bailiwick (or 

coimty) by seizing for his sovereign's use all lands escheated, 
all waifs, estrays, wrecks and the like, and by levying all 
fines and forfeitures. These duties he performs in his 
character of the " Queen's Bailiff." 

(5) To nominate within a month of his appointment being gazetted 

some fit person to be his under-shenfE, on whom the main 
duties of the sherifE devolve. 

Other oflftcers of the sherifE are — 

(a) Bailiffs, to summon juries, collect fines, execute writs and 

processes. 

(b) Gaolers, to keep safely all such persons as are committed to 

them by lawful warrant. 

II. Coroners. An ofl&ce of equal antiquity with that of the dierifF, 
deriving its name because the coroner (or coronafor) has prin- 
cipally to do with the pleas of the Crown. The chief coroner, 
with power to act in any part of the realm, is the Lord Chief 
Justice of England. Other coroners are chosen by the free- 
holders of each county (or by the town council of boroughs 
in which Quarter Sessions are held), and his of^ce lasts for 
his life, unless he be subsequently made sheriff (for then he 
can no longer hold the coronership), or misbehave himself 
in oflice. His ofSce and powers {inter alia) are : — 
(1) To inquire the cause and manner of death of any person 
dying suddenly or in prison, or being slain within the jurisdic- 
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tion of his ooronership. This inquiry must be super visum 
corporis (for if the body cannot be found the coroner cannot 
sit), with a jury of twelve at least. He may require medical 
men and assessors to attend the inquiry, and order a pod 
mortem examination of the body. He must commit to prison 
for further trial any person against whom the jury return a 
verdict of homicide. 

(2) To inquire concerning shipwrecks and treasure trove. 

(3) As a magistrate and conservator of the king's peace, to appre- 
hend felons. 

(4) To act as the sheriff's substitute in executing process in any 

case in which just exception can be taken to the sheriff's 
acting. 
The first three powers are of a judicial nature, while the last is of 
a ministerial nature only. 

III. The Justices of the Peace. Persons appointed by commis- 
sions under the Great Seal to keep the Queen's peace 
within a particular county or borough. Justices of the 
peace for the county should be men of the best reputation, 
and must have the necessary qualification, which, under an 
act passed in 1875 (38 & 39 Vict. c. 64), may consist of the 
occupation for two years of a house assessed to the inhabited 
house duty at a value of 100/., and rated to the rates and 
taxes in respect thereof, thus doing away with the restrictions 
of 18 &eo. II. c. 20, which required all persons appointed as 
justices of the peace to hold lands of the annual value of 100/. 

The office of justice of the peace determines : — 

(a) By demise of the Crown. 

(b) By express writ xmder the Great Seal discharging the justice. 

(c) By writ of supersedeas. This, however, only suspends the 

office, and it may be revived again by a writ oi procedendo. 

(d) By a new commission. 

(e) By accession to the office of shrievalty. 

(f) By becoming bankrupt. 

The duties and- powers of a justice of the peace are various, and 
are regulated by his commission and by statute law. They sit at 
Quarter Sessions for determining felonies (except those of a deeper 
dye, which can only be tried at assizes) and misdemeanors ; at Special 
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SesaiofiSy for licensiiig alehouses, appointing overseers of the poor, &c. ; 
and at Pefti/ SesaianSy to try in a summary way without a jury certain 
offences set out in different statutes, and this jurisdiction has been 
considerably extended by the Summary Jurisdiction Act, 1879, which 
came into force on 1st January, 1880. A justice of the peace is 
liable to be sued for injuries sustained by acts of an illegal nature 
done by hiTn in his office, but the action must be brought within six 
months (or three months if a stipendiary magistrate), and one month's 
notice of intention to bring it must be given to the justices, and if a 
justice of the peace is guilty of malicious abuse in his office he subjects 
himself to criminal liability. 

IV. Constables, of whom there are two sorts — (a) high constables^ 

and (b) petty constables. 

Their duties are to keep the peace in their several districts, and to 
enable them to do this they are armed with considerable powers, the 
extent of which would probably astonish the petty constables, did 
they know of what they consisted. There are also special constables, 
i. e. persons sworn in by justices to quell existing, or to prevent appre- 
hended, disturbances. 

Points to note. 

I. What the meaning of the following terms are : — (a) Pocket sheriff ; 

(b) bound bedliffs ; (c) special bailiffs. 

II. Whether or not a coroner can, for all, or any, and what pur- 

poses, appoint a deputy. 

m. Whether or not the verdict of a coroner's jury must be the 
unanimous verdict of the whole jury. 

rV. Whether a coroner can admit to bail a man against whom a 
verdict of murder or manslaughter has been found. 

V. How the present and former modes of burying a person found 

guilty oifelo de se (suicide) differ. 

VI. Who stipendiary magistrates are, and by what statute first created. 

Vn. In connection with the law of constables, what you know about 
watchmen and inspectors. 

VIII. In connection with the office of high constable, what is meant 
by " keeping irard and icatrh within his jurisdiction." 
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Part II., Chapters I. — IV. — Of the Church. 

Chapter I. — Of the JSccksiastical Authorities. 

„ II. — Of the Doctrines and Worship of the Church. 
„ III. — Of the Endowments and Provisions of the Church. 
„ IV. — Of New Ecclesiastical Districts and other Extensions of the 
Original Church Establishment. 



Chapter I.— Of the Ecclesiastical Authorities. 

The people of England are divided into two great classes, the 
clergy and the laity^ and the sovereign is the head of the clergy as of 
the laity. All ecclesiastical authorities under the Queen are known 
hy the general term clergy ^ a body of men set apart from the rest of 
the people to attend more closely the services of Almighty God. 

Most of the ancient privileges of the clergy have been swept away, 
but they still possess some personal exemptions. Thus — 

(a) They cannot be compelled to serve on a jury, to attend a court 

leet, or view a frankpledge. 

(b) They cannot be chosen for any temporal office, e,g,j bailiff, 

sheriff, constable. 

(c) They cannot be arrested while performing divine service, or 

on their way to or from performing such service. 
The disabilities of the clergy are {inter alia) : — 

(a) They cannot sit in the House of Commons. 

(b) They cannot be councillors or aldermen in boroughs, 
(o) They cannot farm more than eighty acres of land. 

(d) They cannot trade except in partnership, when the trade must 

be carried on by the other partners, and there must be more 
than six partners in the business. 

[N.B. — ^They may be schoolmasters and directors, and 
partners in benefit and insurance societies.] 

The clergy consist of the following persons : — 

I. ArchbishopSj who are elected by the chapters of their cathedral 
church by virtue of a licence from the Crown. 

The following are some of the chief points to remember in con- 
nection with archbishops^ of whom there are two, viz., the Archbishop 
of Canterbury and the Archbishop of York : — 
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(a) An archbishop is the head of the dergj in his province, and 

has the right to inspect or visit the bishops and inferior 
clergy within that province. 

(b) On receipt of writ from the Sovereign for the pnTpose, he calls 

together the bishops and clergy in convocation, 

(c) He is guardian of the spiritualities of any vacant see in his 

province. 

(d) He is entitled to present by lapse to ecclesiastical livings in the 

disposal of his bishops if they remain unfilled for six months. 

(e) He formerly had the prerogative to name a clerk of his own to 

be provided for by a bishop whom he consecrates. 

(f) He has the power to grant dispemationSy e. g. to allow a marriage 

to take place at places and times other than those allowed 
by law. 

(g) The Archbishop of Canterbury has the privilege of crowning 

the sovereigns of England. 

n. Bishops J who are elected in the same way as archbishops. There 
are several bishops, each of whom is the chief in his diocese. 

The powers and duties of a bishop (inter alia) are : — 

(a) To ordain priests and deacons. 

(N.B. — No one under twenty-four is eligible for ordination 
as priest, nor under twenty-three as deacon. On ordina- 
tion, the candidate must (i) make and subscribe a declara- 
tion of assent to the Thirty-nine Articles of Religion, the 
Book of Common Prayer and the Ordination Service; 
(ii) take the oath of allegiance and supremacy to the 
Queen, and of canonical obedience to his bishop ; (iii) pro- 
duce a title y t,e, a presentation, to some ecclesiastical 
living within the diocese ; (iv) take an oath that he has 
not committed simony.) 

(b) To consecrate churches. 

(c) To inspect the manners of the people and clergy, and for this 

purpose to visit every part of his diocese. 

(d) To institute and direct inductions to all livings in his diocese. 

(e) To license perpetual curacies. 

(f ) To license temporary curacies within his diocese and regulate 

their salaries. 
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(g) To receive complaints or representations made respecting the 
clergy in his diocese under the Public Worship Eegulation Act, 1874, 
and deal with the complaint as directed by the Act. 

(N.B. — ^This Act was passed to supersede to some extent 

the proceedings under the Church Discipline Act, 1840 

(3 & 4 Vict. c. 86), which were found to be cumbrous, 

dilatory, and expensive. ) 

(h) To execute writs of sequestration of the profits of benefices in 

his diocese issued by the Superior Courts, and to direct what part of 

such profits may be applied for payment of the debts of a bankrupt 

clergyman. 

m. Beam and ChapterSy who form the council of the bishop to assist 
him with their advice in matters of religion as well as in the 
temporal concerns of his see. 

Deans are now appointed by letters patent from the Crown. 

Chapters, consisting of canons or prebendaries, are some- 
times appointed by the Crown, sometimes by the bishop, and 
are sometimes elected by each other. 

IV. ArchdeaconSy who have an ecclesiastical authority under the 

bishop either throughout the whole or part of the diocese, 
with power to msit, 

V. Rural Deans. — These ecclesiastical officers have now to a great 

extent fallen out of use. They seem originally to have been 
appointed as deputies of the bishop, and planted by him in 
different parts of his diocese for the following purposes : — 
(a) To inspect the conduct of the parochial clergy, (b) to 
inquire into and report dilapidations, (c) to examine candi- 
dates for confirmation. 

VI. Parsons of churches. A parson is one in full possession of all 

the rights of a parochial church. He is styled a Rector if the 
living has never been appropriated, and a Vicar if the living 
has been appropriated. 

In connection with rectors and vicars it is useful to remember — 

(a) In unappropriated livings there is a Eector only ; he must be 
a spiritual man, and has the cure of souls within the parish. 

(b) In appropriated livings there is a vicar as well as a rector ^ and 

G. O 
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the rector in this ease may be a layman, and he has not the cure of 
sonls within the parish, for this cure is committed to the vicar^ who 
must be a spiritual person. 

(c) In imappropriated livings the rector is seised of the freehold in 
the church, churchyard and the glebe, while in appropriated livings 
the seisin is in the vicar. 

(d) In unappropriated livings the rector takes all the emoluments 
of the living, while in appropriated livings the greater portion belongs 
to him, for he takes the great {orprmdiat) tithes {i.e. the tithes in 
com), and the vicar takes the small (or the mixed sjxd personal) tithes. 

(e) A vicar is so called because he acts vice (instead of) the rector. 

(f) By a late statute (31 & 32 Vict. c. 117) perpetual curates (t. e, 
persons appointed to perform spiritual duties in appropriated livings 
in which no vicarage had been endowed) are now considered as vicars, 

(g) Rectories and vicarages are included in the general term 
benejice. 

The person entitled to present to benefices when they fall vacant — 
t. e. the owner of the advowson to the living, or as he is called, the 
patron — presents or offers a person in holy orders (or a ckrk^ as he is 
called) to the bishop to be instituted to the living. The bishop may 
refuse him for good grounds {e. g, immoral character, heresy, want of 
learning) ; but, in the absence of such refusal, the bishop admits the 
patron's presentation, and institutes the derk to the living. The pos- 
session of the church is then given to the clerk by his tolling a bell, 
or his holding the ring of the door of the church, and this must be 
followed by the clerk's publicly reading, on the first Lord's Day in 
which he oflBciates in the church, the Thirty-Nine Articles, and 
repeating his declaration of assent thereto. 

These forms of presentation to the bishop, institution by him of the 
clerk to the spiritualities, and induction by him of the clerk into 
(«. e. investing him with) the temporalities or profits, of the benefice, 
are the forms gone through when the advowson is of the usual kind, 
viz. presentative. When, however, it is coliative, i. e. when the bishop is 
the patron, presentation is not necessary ; and the institution is called 
a collationy and is followed by induction. 

If the advowson is donative^ i. ^. if it is of a church or chapel which 
is not subject to visitation by the bishop, the clerk obtains possession 
of the church by the patron's deed of donation alone, without pre- 
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sentation, institution or induction ; in short, the bishop has no voice 
in completipg the clerk's title. 

One of the chief duties of a parson being to superintend the public 
worship in his parish, perform ceremonies and administer spiritual 
counsel and advice, in order that he may constantly be in readiness 
to perform these duties whenever occasion arises, he is required to 
reside within his parish,—- hence he is called an incumhent. (You 
must carefully notice the exceptions to this rule of residence given in 
the Commentaries, pp. 690, 691.) 

A parson may cease to be so in various ways, viz. : — 

(a) By death ; (b) by cession on taking another benefice ; (c) by 
deprivation for proper cause ; (d) by consecration {i, e. be- 
coming a bishop) ; (e) by resigning the benefice into the 
bishop's hands. 

VII. Curates^ or clerks in holy orders, employed by the rector, vicar, 

or other incumbent of a living to serve in his absence, or as 
his constant assistant. 

Curates may be appointed by the bishop in cases where there is no 
resident incumbent, or where he thinks the duties are inadequately 
performed, with a stipend of not less than 80/., or of the annual 
value of the benefice itself, if it is less than that sum. 

Other ofiBcers connected with the church are : — 

VIII. Churchwardens. — Lay persons, who are the guardians of the 
church, and represent the body of the parish. 

They are appointed sometimes by the parish, sometimes by the 
incumbent, and sometimes by both, as custom directs. Some of their 
duties are — 

(a) To repair the church, and to make rates for the purpose ; these 

rates, however, are now volimtary. 

(b) To regulate the right to unappropriated sittings in church and 

chancel, subject to directions from the bishop. 

(c) To enforce proper behaviour during divine service. 

(d) To preserve the goods of the church. 

(e) To render a proper account of their receipts and payments at 

the end of the year. 

o2 
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IX. Parish Clerks and Sextons, both of whom hold the office for their 
lives. 

The qualification for the office of parish clerk are — 

(a) He must be twenty years of age, (b) known to the incumbent 
to be of honest conversation, (c) sufficient for his office. 

The sexton's duties are — 

(a) To dean the church, (b) to open the pews, (c) to dig graves 
for the dead, (d) to provide necessaries for the church, 
(e) to prevent disturbances in the church. 

Points to note. 

I. What the history is relating to the election of archbishops and 

bishops. 

II. What the meaning of the following terms respectively is — 

(a) Ordination^ (b) suffragan bishopsy (c) rector sinecure, (d) holding 
in commendam. 

III. How the following persons may cease to hold their office — 
(a) Bishops, (b) archdeacons, (c) deans. 

IV. By whom the following persons are appointed — 
(a) Churchwardens, (b) parish clerks, (c) sextons. 

V. What effect is produced on an advowson donative by the patron 

presenting a clerk to the bishop for the latter's institution to 
the living. 

VI. What the history connected with the origin of vicars is. 

Chapter II.— Of the Doctrines and Worship of the Church, and herein of 

the Laws of Heresy and Nonconformity. 

Eemarks. 

In connection with this Chapter, you must carefully notice the 
provisions of the following acts of parliament : — 

1 Eliz, c. 1 {Act of Supremacy), — Establishing the supremacy of 
the crown in church matters. 

1 Miz, c, 2, s, 14. — Imposing a penalty of 12rf. to be levied by 
churchwardens for the use of the poor of the parish from those per- 
sons who failed to attend their parish church on Sundays and holidays. 
(This act was repealed by 9 & 10 Vict. c. 59.) 
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13 (§r 14 Car, 2, c. 4 {The Act of Uniformity), — Requiring (i) the 
Book of Common Prayer to be used in every place of public worship ; 
(ii) every teacher of youth to make a written declaration to conform 
to the Liturgy, and to obtain a licence from the bishop to preach. 

22 Car, 2, c, 1 {The Conventicle Act), — Subjecting persons more 
than five in nimiber (not being members of the same family) who 
assembled together for religious exercise not in conformity with the 
Liturgy of the Church of England, to certain penalties. 
* 1 Wm, Sf Mary^ st, 1, c. 18 {Toleration Act). — ^Allowing persons 
freely to meet together for religious services conducted in their own 
way, subject to certain conditions. 

19 Geo. 3, c. 44 ; 52 Geo, 3, c. 155 ; 53 Geo. 3, c, 160.— In effect 
removing all conditions imposed by former statutes on dissenters. 

18 Geo. 3, c, 60 ; 31 Geo. 3, c. 32 ; 43 Geo. 3, c. 30 ; 10 Geo. 4, 
C.7; 2 8fS Wm. 4, c. 115 ; 7 (^ 8 Vict. c. 102 ; 9 (^ 10 Vict. c. 59.— 
Bemoving the penalties and disabilities under which Boman Catholics 
were subject with regard to holding religious services and exercising 
civH rights. 

By virtue of these and other acts, people in England have a right 
to free opinion and discussion on religious subjects, their worship is 
protected from interruption, and their religious belief, whatever it 
may be, is no bar to their holding public offices, except that Boman 
Catholics and Jews are prevented from holding the following offices : — 

(a) Guardian or regent of the kingdom. 

(b) Lord chancellor. 

(o) Lord lieutenant of Ireland. 

(d) High commissioner of the Church of Scotland. 

(e) Any office in (1) the Church of England or Scotland, (2) eccle- 

siastical courts, or (3) the universities, colleges, or public 
schools of the kingdom. 

Lastly, it may be mentioned that neither a Jew or Boman Catholic 
can present to a vacant ecclesiastical benefice. 

Chapter Ill.^Of the Endowments and Provisions of the Church. 

Bemarks. 

The main subjects for your particular notice in this Chapter are : — 
I. Advowson. II. Simony. III. Tithes. 
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I. The following are some of the leading points in oonnection with 
Advotc80fis to rememher : — 

(a) An advowBon is a speoies of inoorporeal hereditament, and may 

be defined as the perpetual right of presentation to a rectory, 
vicarage, or other eoolesiastioal benefice. 

(b) He who owns the advowson, t. e. he who has the right to present 

is called the patron. 

(c) Advowsons are appendant when they are annexed to a manor, 

and in gross when they have been separated from the manor 
to which they were originally attached. 

(d) The patron may sell the next presentation or several presenta- 

tions, retaining the advowson, and the purchaser becomes 
the patron in respect of the presentation bought. 

(e) The right of presentation must be exercised with diligence, 

and if the patron omits to present within six months of a 
vacancy occurring, the right lapses to the bishop; if the 
bishop neglect, the right lapses to the archbishop ; and if 
the archbishop fails to present in the proper time, the right 
lapses to the Crown. You must notice carefully what 
appears in the Commentaries concerning this important law 
of lapse. 

(f) In presenting, the patron must not commit the offence of 

simony. This brings us to the second head. 

II. Simony J an offence which consists of the corrupt presentation of 
a person to an ecclesiastical benefice for money, gift, or reward. 
If simony is committed, in addition to other penalties, the 
right to present lapses to the Crown; but the law has in 
modem days created so many exceptions to the old stringent 
rules relating to simony, that the forfeiture incurred by this 
offence may be evaded. The offence is still, however, com- 
mitted in the following cases : — 

(a) A purchase of the next presentation when the living is vacant. 

(b) A purchase of the next presentation by a derk (clergyman) 

with a view of presenting himself — ^this, whether at the 
time of purchase the living is full or vacant. 

(c) Presenting a clerk under an agreement or undertaking by Tiim 

to resign otherwise than as allowed by 9 Geo. 4, c. 94. 
(N.B. — This statute makes good such agreements if in 
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favour of any one person named, or one of two, eaoh being by 
blood or marriage a 6-rother, w-nde, n-ephew, ^-rand-nephew, 
^r-randson or «-on of the patron, or one of the patrons (the 
initial letters, you will observe, spell " bungs " with double 

"g")-) 

(d) Purchasing a living when the incumbent is in extremis, with 
the view of presenting the particular clerk, who is subse- 
quently presented, especially if that clerk is privy to the 
purchase. 

The following acts do not constitute simony. 

(a) The purchase of an advotcsouy whether the living is full or 

vacant. 

(b) The purchase of a next presentation (by any one except a 

clerk who has a view of presenting himself) when the 
living is fuU. 

(c) Presenting subject to agreement to resign coming within 

9 Geo. 4, c. 94. 

III. Tithes. Another species of incorporeal hereditaments, consisting 
of "the right to one tenth part of the produce of land or 
work." They are prcedialy when derived from the direct pro- 
duce of land, as com, hops, grass ; mixed, when derived from 
stock upon land, as wool and milk ; and personal, when derived 
from personal industry, as wages. 

At the present time tithes are payable to the rector of the parish, 
whether incumbent or lay owner (although, if lay owner, a portion of 
them, known as the vicarial, or small tithes, are generally paid to the 
vicar). 

Persons exempt from paying tithes are (1) the Sovereign, (2) spi- 
ritual corporations and persons succeeding them in their title. 

Exemption from tithes may also be claimed by reason of the fol- 
lowing causes, namely : — 

(a) Where a real composition has been made in substitution for 

them. 

(b) Where by custom a modus from time immemorial in lieu of 

them (wholly or partially) has been taken, e. g. a custom 
that the rector have eveiy twelfth cock of hay, instead of 
the every tenth, in consideration of the owner's making it 
for him. In order that a modus may be good and sufficient 
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it must (inter alia) be (i.) certain and invaiiable ; (iL) of a 
nature beneficial to the rector; (iii) of a nature different 
from the thing compounded for ; (iv.) not too large, or a 
rank moduB, as it is called. 
(c) From long usage or prescription, t. e. thirty years if the tithes 
belong to a lay rector or corporation aggregate, and sixiy- 
three years if to an ecclesiastical corporation sole. 

Tithes are rarely now met with, as they have been commuted into 
money payments by the Tithes Commutation Act, 1836 (6 & 7 "Will. 4, 
c. 71), the payments being calculated upon the average value of the 
price of com during the seven previous years and charged upon the 
land as rent-charges. This conmiutation is arrived at either (1) by a 
voluntary parochial agreement entered into by a certain proportion of 
the persons interested, and confirmed by the tithe commissioners, or 
(2) by compulsory award by these commissioners. 

Other revenues of the clergy mentioned in the Commentaries are : 

(1) Surplice fees, i. e. fees payable to the incumbent on burials, 
marriages, and the like, not however due as of common right, but 
depending on custom only. 

(2) Hosier offerings, i, e. offerings of 2d. per head from all the 
parishioners of the age of sixteen or upwards to the incumbent of the 
parish. These offerings are due of common right, and are expressly 
recognized by statute, and means provided for their recovery before 
justices of the peace if they do not exceed 10/. (or 50/. in the case of 
Quakers), and in other cases in the Superior Courts. 

(3) Mortuaries. A species of ecclesiastical heriots, being a cus- 
tomary gift of the second-best chattel claimed by and due to the 
incumbent in many parishes on the death of a parishioner, as a 
recompense of his personal tithes and offerings not duly paid in his 
lifetime. Mortuaries are not due by law but by custom, and origi- 
nally seem to have been a voluntary donation brought with the 
corpse when it came to be buried, thence called a corse-present. In 
Henry III.'s reign the right to mortuaries became established, and 
a bequest of them was a necessary ingredient to every will of per- 
sonal chattels. 

The right to mortuaries depending on custom alone, and there being 
a variety of customs relating to them, many frauds and much litiga- 
tion in consequence arose, and to reduce mortuaries to some sort of 
certainty, a statute was passed in Henry YIII.'s reign (21 Hen. 8, 
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c. 6), the provisions of which as set out in the Commentaries you 
must carefully notice, for by this statute the law of mortuaries is 
still governed. 

Points to note. 

I. Whether or not a rector of a parish is bound to (a) repair (i) the 

body of the church, (ii) the chancel, (iii) the parsonage house 
and buildings ; (b) cultivate the glebe lands in a husbandlike 
manner ; and whether the duties of a vicar in these matters 
are the same as of a rector. 

II. What the following terms mean : 

(a) Dilapidations^ (b) claiming a pew by faculty^ (c) the in/eudation oi 
tithes, (d) the arbitrary consecration of tithes, (e) oblations. 

III. What persons cannot exercise the right of presenting to ecclesi- 

astical benefices. 

lY. To whom originally all advowsons belonged. 

V. In connection with advowsons and the law of lapse, what the 

meaning of the maxim nullum tempus occurrit regi is. 

VI. How it happened that tithes were in some parishes divided into 

great and small tithes. 

Vn. Whether or not the rent-charge substituted for tithes deprives 
the incumbent of his right to established mortuaries or sur- 
plice fees. 

VIII. Why it is that in conveying lands to a dean and chapter, or 
to a bishop, or to a rector, the words of limitation used should 
be successors and not heirs. 

IX. Whether such a conveyance could be made as of right, or whether 

any and what licence would be necessary. 

X. Whether or not ecclesiastical persons could at common law or can 

by statute make leases of their lands, and what the provisions 
on the subject contained in 23 & 24 Vict. c. 124, and 24 & 25 
Vict. 0. 106, are. 

XI. What curious mortuary was formerly payable to the bishop on 

the death of a clergyman within the archdeaconry of Chester, 
and when this mortuary was abolished. 



202 THE INTERMEDIATE LAW EXAMINATION MADE EASY. 

XII. Whether the mortuary due from a wayfaring man is payable to 
the incumbent of the parish in which he dies, or of the parish 
in which he resided. 

Chapter IV.— Of the New Ecclesiastical Districts and Parishes and 
other Bztensions of the Original Church Establishment. 

Bemarks. 

This cannot be considered as an important Chapter for your pur- 
poses, although you will probably find it interesting to learn by what 
authority, by what means, and under whose superintendence it is that 
numerous churches have been lately erected and endowed, old churches 
restored, and new parishes created. You will find that all this has 
been done, and is still being done, chiefly under the authority of acts 
of parliament passed since the year 1818, and under the superinten- 
dence and by the direction of a body of men known as the Ecclesiastical 
Commissioners. Tou must notice particularly the difference between 
(a) public and private chapels^ (b) parochial chapels and chapels of ease^ 
(c) proprietary chapels eoid/reechapels. 

Book IV. — Of Public Rights. 

Part III. — Of the Social Economy op the Realm. 

Chapter I. — Of the Lairs relating to Corporations, 

II. — 0/ the Laws relating to the Poor. 

III. — 0/ the Laws relating to Charities, Friendly/ Societies, 8fc. 

IV. — 0/ the Laws relating to Education. 

V. — Of the Laws relating to Lunatic Asylums. 

VI. — Of the Laws relating to Prisons. 

VII. — Of the Laws relating to Highways. 

Vni. — Of the Laws relating to Navigation. 

IX. — Of the Laws relating to the Sanitary Condition of the 
People. "^ 

X. — Of the Laws relating to Public Conveyances. 
^I- — Of the Laics relating to the Press. 
XIL'-Ofthe Laws relating to Houses of Public Reception. 
^^li'—Ofthe Laws relating to Professions. 
XIY. — Of the Laws relating to Banks. 

^^""T»?£S^f' '"^ ^' iJ^firia^m^um o/Birtl^, Deaths, 
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Of these Chapters, I., YIII., and XTTT., alone call for partioolar 
notice. 



Chapter I.— Of Corporations. 

Corporations are '^ artificial persons created by the law and endowed 
by it with the capacity of perpetual succession." 

To the ancient Romans the honour of inventing corporations seems 
to belong, and from them our corporations are derived ; and with us 
they subsist for a variety of purposes, and particularly for the 
advancement of religion, of learning, and of commerce. There are 
several kinds of corporations, and the first great division is into Cor- 
porations Sole and Corporations Aggregate ; the former consisting, 
as its name implies, of one person only, and the latter of several 
persons imited together into one society. Of corporations sole the 
Romans knew nothing, for in order that with them there might be a 
corporation three persons at least were required. 

Corporations are also divided into — 

(a) Ecclesiastical ; and these may be either sohy as a bishop, or 

aggregate^ as the dean and chapter : and 

(b) Lay ; and lay corporations are again sub-divided into (i) civily 

which may be sote^ as a king, or aggregate^ as a trading com- 
pany ; and (ii) eleemosynary^ as hospitals and colleges, both in 
and out the Universities. 

Having thus divided corporations, the author of the Commentaries 
proceeds to consider several questions in connection with them, and 
the first question considered is — 

I. Sow may corporations be created ? 

Corporations can only exist by the sovereign's consent ; and this 
consent could formerly only be obtained by one of two means — ^viz. 
royal charter, and Act of Parliament. These modes were extremely 
expensive and inconvenient ; and the fact that there was no other 
means by which several persons associated together could be formed 
into a body corporate gave rise to dissatisfaction, and in 1837 it was 
by statute provided that her Majesty might by letters patent grant 
the same privileges as before the Act could be granted by charter of 
incorporation. And in 1862, the Queen gave a general consent to 
the future creation of corporations by giving the royal assent to an 
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Aot of Parliament passed in that year, and known as the Joint Stock 
Companies Act, by the provisions of which any seven or more persons 
joined together for a lawful object may of their own act make them- 
selves a corporation by complying with the provisions of the statute, 
and registering themselves as a company or corporation under it. 

Whether a corporation is formed by registration under this Act 
(the usual mode at present of becoming incorporated), or by Act of 
Parliament, charter, or letters patent, the corporation or company 
must have a name by which it performs all legal acts. 

The second question considered is — 

II. What are the powers j capacities^ and incapacities of a corporation ? 

In connection with this question, see very carefully the eight points 
to which attention is drawn in pp. 11 — 16. 

Some of the most important of the powers, &c. are — 

(a) To perform any act by the corporate name. 

(b) If a corporation aggregate, contracts by it in order to be 
binding must be under the common seal, except in some few cases — 
e. g, (i) When the contract relates to a trivial matter, as retaining a 
solicitor ; (ii) When the contract is an executed one ; (iii) In cases in 
which there is no time to obtain the common seal. 

(c) To make, alter, and repeal bye-laws for its own good govern- 
ment. 

(d) A corporation cannot (i) appear in Court by attorney ; (ii) be 
an executor or administrator ; (iii) be guilty of a crime ; (iv) hold 
lands without a licence from the Crown ; (v) if a corporation sole, 
hold chattels to itself and its successors. [Note the illustration of 
lease to John, Bishop of Oxford, and his successors, given atp. 16 of 
the Commentaries.] 

The third question considered is — 

III. Sow are corporations visited ? 

In order that corporations may not deviate from the end for which 
they were instituted, the law makes them subject to visitation^ so that 
any irregularities which occur may be corrected. The persons on 
whom this duty of visiting falls diSer according to the nature of the 
corporation ; and the rules as to visitation may be thus summed up : — 

(a) All ecclesiastical corporations are visited by the ordinary, the 
Crown being supreme ordinary and visiting the archbishop, the arch- 
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bishop coming next and visiting the bishop, and bishops in their turn 
visiting rectors and vicars, and all other spiritual corporations. 

(b) Lay corporations eleemosynary are visited by the fouiider, his 
heirs, appointees, or assigns; but with regard to hospitals^ if the 
founder has not appointed any visitor, the duty of visiting falls on 
the bishop of the diocese ; and with regard to colleges^ if the founder 
does not appoint a visitor, the right to visit belongs to the Crown, 
and is exercised by the Lord Chancellor as its representative. 

(c) Lay corporations civil. Lregularities occurring in these corpo- 
rations are redressed by the judges of the Queen's Bench Division of 
the High Court of Justice. 

The fourth question considered is — 

rV. How may corporations be dissolved ? 

(a) By the loss of such an integral part of its members e^ is neces- 
sary to the validity of the corporate elections — e, g. the death of all 
the number, for here the power of continuing the succession is gone. 
[Notice hereon carefully the foot-note (A:), in p. 30.] 

(b) By surrendering its franchise to the Crown. 

(c) By forfeiting its charter by negligence or abuses. 

[N.B. — The franchises of the city of London cannot be forfeited.] 
These being some of the leading points to remember in connection 
with corporations generally, I shall now draw your attention specially 
to certain particular matters affecting the most important class of 
corporations, namely — Companies or Corporations registered under 
the Joint Stock Companies Acts, 1862, 1867, 1877 and 1879. 

The usual way in which, at the present time, a company becomes 
incorporated is by registration under the Companies Acts. Under 
these Acts, seven (or more) persons may^ and twenty (or more) persons 
must if they are associated together for the acquisition of gain (imlees 
incorporated by some private Act of Parliament, charter, or letters 
patent), register themselves by subscribing their names to a memo- 
randum of association, and leaving this memorandum with the regis- 
trar of Joint Stock Companies. The memorandum of association 
may, where the company is limited by shares {i, e. where a member's 
liability is limited to the amount impaid on his shares), and musty 
where it is limited by guarantee {i.e. where a member's liability is 
limited to the amount he has imdertaken to contribute to the assets of 
the company in the event of its being wound up), be accompanied 
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after registration by articles of association. Companies may also be 
registered under the Act as unlimited (t. e. where a member's liability 
in respect of the debts of the company is to the extent of his fortune). 

After registration, the company ia a corporation with right of per- 
petual succession, and of holding lands [but note that registered 
companies formed to promote art, science, religion, or charity, cannot 
hold more than two acres without the licence of the Board of Trade]. 

The business of the company is carried on by the directors, ap- 
pointed for the purpose, like an ordinary business, until it becomes 
necessary to wind it up. This winding-up may be carried out by the 
company itself, when it is called a voluntary winding-up, and this 
takes place — 

(a) Whenever the time or object for which the company was 

formed has run out or been fulfilled ; 

(b) Whenever the company hsA passed a special resolution to wind 

up; 

(c) Whenever the company has passed an extraordinary resolution 

that the company is unable to meet its engagements and 
ought to be wound up ; 
or the winding-up may be by the Court (V. e. the Chancery Division 
of the High Court of Justice), when it is called a compulsory winding- 
up. An order for a compulsory winding-up may be made on the 
application of the company itself, or a creditor, or a contributory 
(t. e. a person liable to contribute to the company's debts), on any of 
the following grounds : — 

(a) When a special resolution requiring a compulsoiy winding-up 
has been passed ; (b) When the company does not commence busi- 
ness, or suspends business, for a year ; (o) When the numbers of the 
members are reduced to less than seven ; (d) When the company is 
insolvent {i. e. when it is proved to have failed to meet the written 
demand of a 50/. creditor for three weeks, or an execution against it 
has been returned unsatisfied, wholly or in part, or when the Court 
thinks from other facts that it is unable to pay its debts) ; (e) When 
the Court thinks it just or equitable. 

The winding-up is carried out by a liquidator appointed for the 
purpose (called an official liquidator when the winding-up is compul- 
sory), whose duties resemble those of a trustee in bankruptcy, and 
consist in ascertaining the liabilities of the company, settling the lists 
of contributories, making calls, and paying the debts. 
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The lists of contributories referred to contain the names of persons 
who are liable to contribute towards the debts of the company. 
There are two lists — the A list and the B list. The former (A. Hst) 
contains the names of the shareholders who were shareholders at the 
time of the winding-up taking place, and these shareholders must be 
looked to first. The latter (B list) contains the names of those who 
have been shareholders, and who have ceased to be such within a 
year of the winding-up ; but these shareholders are only liable for 
debts which were contracted before they ceased to be members, and 
they cannot be looked to until the liability of the contributories on 
list A has been exhausted. 

The liability of the contributories differs according to whether the 
company is limited or unlimited; and, if limited, whether limited by 
shares or by guarantee. If limited by shares, the liquidator may 
make calls (under order of the Court if the winding-up is compulsory) 
on the contributories for any amount not exceeding the amount still 
unpaid on their shares, and if limited by guarautee, then for any 
amount not exceeding the amoimt guaranteed; and if unlimited, 
then to the extent of the fortune of the contributories, or as far 
as may be necessary for the purpose of paying the debts of the 
company. 

When the official liquidator has completed the winding-up, an 
order of the Court, in the case of a compulsory winding-up, must be 
obtained dissolving the company; and in the case of a voluntary 
winding-up, a general meeting of the company must be called, at 
which the liquidator produces his account, and a return of the 
meeting must be made to the registrar, and three months afterwards 
the company will be deemed to be wound up. 

Points to note. 

I. What the proper words are by which corporations are created by 

the Crown. 

II. What the term " Guildhall " is derived from. 

m. In what way a member of a corporation may be disfranchised. 

IV. What becomes of the debts due to or from a corporation aggre- 

gate on its dissolution. 

V. What the origin of the incorporation of English towns is. 

VI. What a municipal corporation is. 
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YJLl. What the chief provisions of the Munioipal Corpbrations Act, 
1835, are, and what circumstances led to its being passed. 

VIII. What the following terms used in the Municipal Corporations 
Act mean : — " Burgess/' " Jhe Council." 

IX. What the duties under the Act of the " auditors " and " asses- 

sors " are, and by whom these officers are elected. 

X. In what cases a borough is entitled to have a coroner and a clerk 

of the peace. 

XI. What course has to be adopted when it is desired to sell or 

mortgage the property of the borough. 

XII. For what purposes the " Borough Fund " is applied. 

XTTT. What the distinction between the '^ Burgess Boll " and the 
" Freemen's RoU " is. 

XIV. How a man becomes a burgess or freeman of a borough, and 
how far the"law on the point was altered by the Munioipal 
Corporations Act, 1835. 

Chapter VIII.— Of the Laws relating to Navigation. 

This is a somewhat important Chapter ; and of the seven heads 
into which the author of the Commentaries divides the subject, heads 
Nos. II. and VI. require particular notice. 

In connection with head No. II., which treats of " The Ownership, 
Eegistration, and Transfer of Merchant Ships," you must remember 
the following . — 

(a) Eveiy ship, in order to be entitled to the advantages of a 
British ship, must be duly registered at some port within the United 
Kingdom. 

(b) The register must show {inter alia) the name of the ship (which 
must, previous to registration, be marked in a conspicuous manner on 
her bows), and the names and description of her owners. 

(c) The persons entitled to be registered as owners of British ships 
are (i) All natural-born subjects of her Majesty who have not taken 
the oath of allegiance to a foreign sovereign or state ; (ii) Bodies 
corporate having their principal place of business within the United 
Kingdom, or some British possession, and being subject to the British 
laws ; (iii) Aliens who have been naturalized by Act of Parliament, 
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or by letters denizens, and have taken an oath of allegiance to her 
Majesty, and are resident in her Majesty's dominions. 

[N.B. — The Naturalization Act of 1870, confers no right on aliens 
to hold shares in British ships.] 

(d) The property in every ship is divided into sixty-four shares, 
and not more than sixty-four (formerly thirty-two) persons can be 
registered as owners of one ship, — save that any number of persons 
not exceeding five may be registered as joint owners of one share. 
(See Merchant Shipping Act, 1880.) 

(e) The legal property in a registered ship, or in shares thereof, is 
in the persons whose names are on the register ; but other persons 
baring equitable rights in such ship or shares may enforce the same 
in the Chancery Division of the High Court of Justice. 

(f) The property in British ships, or in shares therein, is trans- 
ferred by bill of sale, in the form prescribed in the Merchant Shipping 
Act, under the hand and seal of the transferor, the title of the trans- 
feree being completed by his name being entered on the register at 
the ship's port of registry. 

(g) Mortgages of British ships, and of shares therein, are also by 
bill of sale, in the form given in the Merchant Shipping Act, which 
have to be entered on the register at the ship's port of registry. 

(h) Where there are several mortgages of the same ship or share, 
the mortgagees' priorities are regulated according to the date of 
registration, and not according to the date of execution of the mort- 
gage. 

(i) A subsequent mortgagee cannot sell the ship or share except 
with the concurrence of the prior mortgagees, or by order of the 
Court (Admiralty Division) ; but the concurrence of the mortgagor is 
never required. 

In connection with head No. VI., which treats of " The liability of 
shipowners for loss or damage," you will remember from the Chapter 
on Contracts in Vol. II. the nature of a shipowner's responsibility 
for the loss of or injury to the goods on board his ship entrusted to 
him for carriage. But not only is a shipowner Hable as a carrier of 
goods, he is also liable for anything dene by those he employs in the 
course of their employment, just as an ordinary master is for the acts 
of his servant ; subject to this, that if he can show he is personally 
free from blame, his liability is limited to 8/. per ton of the ship's 
tonnage for loss of or damage to property, and 16/. per ton for loss of 

o. p 
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life or personal injuiy, and no action lies for this latter sum until an 
inquiry has been held before the sheriff at the instance of the Board 
of Trade, or until the Board has refused to institute the proceedings. 
This statutory provision applies to foreign as well as to British ships. 
Statute law fuirther protects British shipowners by providing that 
where several claims are made against them for loss of life or personal 
injury, or for loss of or damage to goods, the shipowner can institute 
proceedings to determine his aggregate liability, and the Court may 
distribute the amount rateably among the claimants. 



Chapter Zm.— Of the Laws relating to Professions. 

Bemarks. 

There are a few points of importance in this Chapter relating to 
solicitors, to which I must draw your special attention. 

The following steps must have been taken before a person can 
practise as a solicitor in England : — 

(a) He must have duly served his articles of clerkship, which gene- 
rally extend over a period of five years, but sometimes the term is 
/o«r, and sometimes threCy years. 

[N.B. — The following are some of the rights of an articled clerk 
during his articles : — 

(i) He can spend the last year of the term with a practising bar- 
rister, or the London agent of the solicitor to whom he is 
bound, 
(ii) He can, with the sanction of his principal, and the leave of 
certain judges of the High Court (practically the Master of 
the Rolls), hold an office or appointment. This right was 
conferred by an Act passed in 1874 (37 & 38 Vict. c. 68) ; 
before this Act, an articled clerk could not hold such an 
appointment without vitiating his articles, 
(iii) He has the right to claim a discharge from his articles, with 
a return of a portion of the premium, or an assignment 
thereof to another solicitor if his principal becomes bank- 
rupt, or is imprisoned for debt for twenty-one days, 
(iv) He can, if his principal dies or leaves oflE business, enter into 
fresh articles for the residue of the term with another soli- 
. citor. This can also be done by agreement between the 
principal and the clerk at any time.] 
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(b) He must have passed the Examinations required by statute, 
and conducted by the Law Society, and have obtained the Examiners' 
certificate of his proficiency and fitness to practise as a solicitor. 

(c) He must, having first taken the oath of allegiance, and the 
oath to properly demean himself in his profession, have been admitted 
a solicitor, and had his name duly enrolled on the books. 

(d) He must have taken out his certificate to practise, and renewed 
it yearly. 

[N.B. — The stamp duty payable on these certificates, is, for a 
solicitor who practises in London or within ten miles, 41. 10«. 
for the first three years after admission, and 9/. for each subse- 
quent year ; and for other solicitors, not practising within this 
radius, 3/. for the first three years, and 6/. for each subsequent 
year. If a solicitor neglects to take out or renew his certifi- 
cate for one whole year, an order from the Master of the 
EoUs is necessary before a certificate can be taken out.] 
Having gone through these formalities a person is entitled to prac- 
tise as a solicitor, and to recover his proper fees in a Court of law. 
One month before action, however, he must deliver his bill of costs 
duly signed by him, or sent with a letter duly signed by him refer- 
ring to it, in order to enable the client to have the bill taxed before 
judgment is obtained against him. 
[Note hereon the following : — 

(i) A solicitor can set off his bill of costs against a claim raised 
by his client against him, although no signed bill delivered, 
(ii) A solicitor can, if he is able to show that his client is about 
to go abroad to evade payment of his bill, obtain an order 
allowing him to bring an action, although the month after 
delivering the bill has not expired, 
(iii) A client may obtain an order commanding his solicitor to 
deliver up papers, &c. in his possession.] 
A solicitor may make an agreement with his client to charge him 
so much for work done, or to be done ; but the agreement is, if it 
relate to proceedings in any Court, subject to taxation, and any pro- 
vision contained in it freeing the solicitor from liability for negli- 
gence, &c., is utterly void; and the whole agreement. may, if the 
Court think it unreasonable, be set aside ; so that the solicitor does 
not derive much benefit from the Act which conferred upon him this 
limited right of contracting with his client. The Act is the Soli- 

r2 
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citors' Act, 1870 ; an Act which also allowed a taxing-master when 
taxing a bill to take into consideration, not only the actual work 
done (the folios written), but the skill, labour, and responsibility 
involved in the work. 

Under tne Solicitors' Remuneration Act, 1881, the Lord Chancellor 
and certain other persons are authorized to make a general order 
regulating the fees to be paid to solicitors for conveyancing and other 
work of a non-contentious character — no order has, however, yet 
been made under the Act. 

A solicitor has always had the right to act as a justice of the peace 
for a borough, but he had no right to act as a justice for the county 
until, in 1871, the right was conferred on him by statute (34 & 35 
Vict. c. 18) to act as a justice of the peace for a county in which he 
does not practise as a solicitor, 

A barrister of five years' standing is now entitled, on passing the 
" Final Examination," and without serving under articles, to be 
admitted as a solicitor (40 & 41 Vict. c. 25) ; but no similar advan- 
tage of enabling members of the lower branch of the profession to 
pass into the higher branch has yet been conferred. 



. Tenth Week's Work. 

Book V. 

Chapter I. — Of Redress of Injuries by mere act of the Parties, 
„ II. — Of Redress by mere Operation of Law, 

„ III. — OftJte Courts in Gene^^al, 

„ IV. — Of the Inferior Courts, 

„ V. — Of the Supreme Caurt of Judicature, 

,9 VI. — Of the Ultimate Courts of Appeal, 



Book V. — Of Civil Injuries. 
Bemakks. 

The whole of this Book V., treating of Civil Injuries and their 
Bemedies, is important for your purpose, and Chapters I., II., VIL, 
VIII., IX., and X. are especially important, aU of them being 
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Chapters from which questions are extremely likely to be taken. 
Let US now proceed to a consideration of them. 



Chapter Z.— Of Bedress by Act of Parties. 

Bemabks. 

It is a maxim of our law that there is no wrong without a remedy ; 
that is to say, a man is supposed to have either at law or in equity 
some means by which he can redress an injury. By the term 
"injury" you must understand not merely a loss or wrong in 
foro consctenticBf — for this may be a damnum sine injuridy and not 
capable of redress, — but some legal wrong, i, e,y the violation of some 
right ; and in all cases where such a violation occurs there is redress, 
and this whether a loss is involved as well or not, for it is a maxim 
that injuria sine damno is capable of redress. The nature of the 
redress depends on the nature of the wrong done. If the wrong 
done not only affects an individual, or a class of individuals, but has 
an evil tendency to the whole community, it then amoimts to a crimCy 
and the redress is by means of criminal proceedings against the wrong- 
doer, with the view of obtaining his public punishment, and thus, by 
affording an example of him, prevent others from following in his evil 
ways. If, on the other hand, the wrong done affects an individual 
only, or a particular class of individuals only, and has no general evil 
tendency, the wrong amounts to a civil injury only, and is capable of 
private redress, and this redress is usually obtained by an action taken 
in the proper Court ; but in some cases a person is allowed to take the 
law into his own hands, and redress the injury himself, and of this 
species of redress the present Chapter treats ; and in other cases (two 
only) a redress is afforded by mere operation of law, and of that 
species of redress the next Chapter treats. 

To return to the subject of the Chapter — 

Bedress by act of the parties may be either (a) by sole act of the 
injured party alone, or (b) by the joint act of the injured and injur- 
ing parties. 

(a) The various redresses by sole act of the party injured are : — 

I. Self-defence, If one man assaults another, or another's wife, child 
or servant, the party assaulted, &c. may repel force by force 
without incurring legal liability. A self-remedy allowed on 
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two grounds : (i) because the law respects the passions of the 
human mind, and therefore allows that to be done which 
nature prompts; (ii) because if a man was not allowed to 
do this, there is no telling to what length the assailant might 
go. The person assaulted must not go unnecessarily far in 
resisting, otherwise he will become the assailant, and liable 
to an action. 

H. Recaption or Reprisal. If one man takes another's goods away, 
the owner may peaceably retake them wherever he finds them. 
A self-remedy allowed because during the time necessarily 
spent in bringing an action the wrongdoer might part with 
the chattel and so deprive the injured party of his proper 
remedy, viz. the restoration of the chattel of which he was 
deprived. The only case in which force is allowed to be used 
in recaption is where a horse has been stolen^ for then the 
owner can break open a stable door to retake the animal. 

III. Entry on lands, of which the person entering has been wrong- 
fully deprived. The entry must be peaceable, and made 
within twelve years of the right to enter accruing (37 & 38 
Vict. c. 57). This self -remedy has naturally no application 
to incorporeal hereditaments. 

rV. Abatement of a nuisance. Thus, if a man builds a wall, and 
thereby defeats another's ancient light, that other can enter 
on the wrongdoer's land and pull down the wall. Here, 
again, the entry must be peaceably effected. 

The fifth species of private distress is of a very important nature, 
and you must pay particular attention to it. It relates to the well 
known self-remedy of — 

V. Distress — or " the taking of a personal chattel out of the posses- 
sion of the owner into the custody of the party injured, in 
order to procure satisfaction of the wrong suffered." Follow- 
ing the heads given in the Commentaries, the first question to 
consider in connection with the law of distress is — 

(1) For ichat injuries may a distress be taken ? The two main in- 
juries for which distress lies are (i) Distress for rent in arrear, 
including now rent service, rent charge, rent seek, rents of assize, 
chief rents (for an explanation of these terms, see ante^ pp. 93, 94, 
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and Vol. I. of the Commentaries, p. 671) ; and (ii) Distress for cattle 
damage feasant — i.e. the right of a person to distrain and keep 
animals which come upon his lands without any fault of his (the 
distrainor's) and do damage; (iii) Distress in addition lies for 
neglecting the suit at the lord's court, or for neglecting to pay 
amerciaments (fines) imposed by a court leet; (iv) Distress is also 
given by Act of Parliament to recover penalties, rates, taxes, &c. (see 
footnote in the Commentaries, p. 249). 

(I specially call your attention to the fact that distress lies for other 
injuries than rent in arrear, because I have found that my own pupils 
so often make a mistake on this point.) 

The second question considered is — 

(2) What things may be taken in distress ? The general rule is, that 
under a distress all the goods and chattels found upon the land 
demised may be taken, whether they belong to the tenant or a 
stranger; but to this sweeping rule the following exceptions exist : — 

(i) Things in which a man can have no absolute property — e. g. 
cats, rabbits, and all animals /^r^p natures. 

[Note hereon that deer in a park can be distrained ; so 

can any animal which, though naturally wild, has been 

tamed — e. g. a dancing bear ; and it seems that dogs can be 

, distrained now-a-days, although formerly, as they were 

considered verminy they could not be distrained.] 

(ii) Anything in actual use, — as an axe which the tenant is using, 
or a horse he is riding. 

[N.B. — ^This exception is to prevent breaches of the 
peace, which would probably occur if such things could be 
distrained.] 

(iii) Things sent to the tenant to be wrought on in the course ^of 
^ his trade, — as a horse sent to a smith's to be shod. 

[N.B. — ^This exception is necessary for the protection of 
small tradespeople, who would not be trusted with goods to 
work on if they were liable to be distrained upon for the 
tradesman's rent.] 

(iv) Goods of a lodger, if the lodger take advantage of the pro- 
visions of the Lodgers' Protection Act, 1879, and makes a 
declaration showing that the goods taken are his, and offer- 
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ing to pay whatever rent he owes to his immediate landlord. 
(See p. 250.) 

(y) The beasts of a stranger. These cannot he distrained, if they 
have come on the land through defect in the hedges, until 
they have been one night, at least, on the premises, nor 
until, if the landlord or tenant was bound to repair the 
fences, notice of the animab being on the premises has been 
given to the owner of them. And if before this time the 
owner takes them away, the right to distrain them is gone. 
In other cases the beasts of a stranger are not privileged. 

(vi) Things in the custody of the law, — as goods taken under an 
execution ; but the sheriff must pay the landlord a year's 
rent. 

(vii) Loose money. 

[N.B. — Money in a seakd bag can be distrained.] 

(viii) Things which cannot be restored in as good a state as when 
taken. Under this exception come all perishable articles, — 
such as fruit and milk. 

[Note. — This exception does not now include com reaped, 
or hay (2 Will. & M. c. 5).] 

(ix) Fixtures affixed to the freehold, — as windows, caldrons. 

[Note. — This exception does not now include growing 
products of the earth, — as growing com, which the landlord 
can distrain and cut when ripe (11 Geo. II. c, 19).] 

The nine classes of goods above given are absolutely privileged. 
The following are privileged 8ub modo — i. e. they cannot be taken 
until after the other chattels have been distrained, and only then if 
the rent is still unsatisfied. The things thus partially privileged are 
— (i) The instruments of a man's trade — e, g, a scholar's books — a 
stocking weaver's frame ; (ii) The beajsts of the plough, sheep, and 
instruments of husbandry. 

[Note. — These things are absolutely privileged if they are in actual 
use, for then they come under the second exception above given. 
Beasts of the plough — ^which include horses and oxen, but not 
colts, steers, or heifers — are not excepted imder distresses for 
poor rates.] 
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The third question considered is — 

(3) How may distresses be taken y disposed of, or avoided ? 

(a) The distress must be made between sunrise and sunset, except 
distress for animals damage feasant; for these may be taken at any 
time, for fear of the animals' escape. 

(b) The distress must be made during the tenancy, or within six 
months after its expiration, and must not be for more than six years' 
arrears. 

[Note. — Tou will remember from the Chapter on Bankruptcy that 
the landlord's right of distress is cut down on his tenant's 
bankruptcy to one year's arrears accrued due before bank- 
ruptcy. (See ante, p. 142).] 

(c) The distress is effected by the landlord, or his duly-authorized 
agent (a written authority is not necessary, but desirable), entering 
on the demised premises peaceably ; for he cannot break open an outer 
door — " Every Englishman's house being his castle ; " but inner doors 
may be broken open. 

[N.B. — The only case in which an outer door may be broken in 
distress is where the goods have been fraudulently or clandes- 
tinely removed within thirty days previously to prevent distress ; 
an outer door may be broken to retake them, oath having first 
been made before a magistrate as to the removal, and the 
breaking being made in the presence of a peace officer (11 
Geo. II. c. 19;.] 

(d) The landlord or bailiff seizes sufficient goods to meet the claim, 
makes an inventory thereof, and gives a copy with a written notice of 
the distress to the tenant, stating when the claim must be paid, or the 
goods replevied. 

(e) The goods are then impounded — /. e, removed to a place of 
safe custody — and after five days, having in the meantime been duly 
appraised, the goods are sold, and the sale moneys applied in satisfac- 
tion of the rent and expenses, any balance being handed to the tenant. 

(f ) If the first distress is insufficient, a second may be made. 

(g) The proper remedy for a wholly illegal distress, if no rent is in 
arrear, is replevin to obtain a restitution of the goods; and for an 
excessive distress is by special action under the Statute of Marlbridge, 
which imposes a heavy amerciament on a landlord for taking an un- 
reasonable distress. 

(h) Formerly, if a landlord in distraining was guilty of any un- 
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lawful act he beoame a trespasser ab initioy as he ahused an authority 
given him by the law, but now he is only liable to be sued for the 
real damage sustained (11 Geo. II. c. 19). 

A sixth species of self-remedy, by the act of the injured party, 
given is — 

YI. The seizing of heriots when due on the death of a tenant. 

Heriots, as you will remember from Volume I., may be either 
heriot-service or heriot-oustom, and while for the former the lord can 
distrain any chattel as he can for rent, for the latter he has no general 
right of distress, but merely the right to seize the identical chattel 
forming the heriot. A similar remedy by way of seizure is allowed 
in cases of waifs, estrays, and other franchises. 

The other species of self-remedy, namely, by joint act of the injured 
and injuring party, are — ^I. J5y accord and satisfaction ; II. B^ arbi" 
tration. 

I. Accord and satisfaction would arise under the following circum- 

stances : — A. injures B. in some way, and B. agrees to accept 
so much for the injury — say 100/. ; this agreement is called 
the " accord," and when performed by the payment of the 100/. 
satisfaction takes place, and no action for the injury would lie ; 
and if B. were to bring an action after this agreement and 
payment, A. could plead as a successful defence " accord and 
satisfaction" of the injury. 

[N.B. — A smaller sum can never be pleaded as a satisfaction 
of a larger — thus, if A. owes B. 100/., and B. accepts 5/. in 
satisfaction, and then brings an action for the balance, the plea 
of " accord and satisfaction" would be no answer to the fiU)tion: 
and notwithstanding the acceptance of B^ in satisfaction, he 
would be entitled to a verdict for the balance of 95/. If, how- 
ever, anything else but money, however valueless, had been 
accepted in satisfaction, B.'s right of action would be gone; 
e, g. supposing a negotiable instrument for 51. had been given, 
or an old horse not worth 1/. a leg, A. could successfully plead 
satisfaction to any action brought by B.] 

A more common self-remedy by joint act of the parties is the second 
species referred to, namely : — 

II. Arbitration, arising where the parties agree to refer some matters 

in dispute to the judgment of a third person, called on arbi- 
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trator, or sometimes to two or more arbitrators, with a third 
person added, called an imipire, to decide the dispute in the 
event of the arbitrators' disagreement. 

In connection with arbitration, the following points must be borne 
in mind: — 

(a) The agreement to refer may be by parol, or in writing, or by 
deed. 

(b) If it is in writing, or by deed, it may be made a rule of Court, 
and thus brought under the Court's notice. 

(o) The arbitrators enter on their duties, and the hearing before 
them is conducted like that of a trial before a jury. 

(d) After hearing the evidence, the arbitrators make their award 
within the time allowed them by the submission, or if no time men- 
tioned, then within a reasonable time. 

(e) If the submission has been made a rule of Court, any party 
disobeying the award may be pimished for contempt of Court, and 
the award may be enforced by action, and where for payment of 
money or costs by execution, as on a judgment. 

(f ) The award may, if the agreement has been made a rule of 
Court, be set aside if defective, e, ^. if it is inconsistent, or not final, 
or if the arbitrator has been guilty of misconduct, the application to 
set it aside being made before the last day of the term after the pub- 
lication of the award. 

[N.B. — ^In addition to arbitration of matters by the agreement of 
the parties without action, matters the subject of an action are 
constantly referred by way of arbitration to a referee, by order 
of the Court — a course first allowed by the Common Law 
Procedure Act, 3854, and particularly encouraged by the 
provisions of the Judicature Act, 1873, and orders drawn up 
thereunder, but these arbitrations arising out of an action are 
not treated of by the author of the Commentaries in this 
Chapter, as they are clearly not a means of '' redress by the 
act of the parties alone." See footnote, p. 264.] 

Points to notb. 

I. Under what circumstances a distress may be rescued by the owner. 

II. To what penalty a person is subject under 6 & 7 Vict. c. 30, for 

rescuing cattle taken damage feasant. 
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in. What a pound is, and what the different kinds of pounds are. 

lY. What a tenant must do when he wishes to prevent goods taken 
under a distress being sold. 

Y. G. is jointly indebted to and sued bj A. and B., whether G. could 
plead satisfaction and accord with A. alone. 

Chapter II.— Of Sedress by mere Operation of Law. 

Bemakks. 

Another very important Chapter for your purpose. 

In two cases only the law affords a man a remedy for an injury 
without obliging him to take any steps to obtain it. These cases 
are: — ^I. Retainer; II. Remitter, 

L Retainer. Tou will remember from Yol. 11. of the Commentaries 
(see antCy p. 153), that retainer is an important right conferred 
on an executor and administrator of a deceased testator or 
intestate, to retain his own debt, if he happens to be a creditor 
of the deceased, out of assets which come to his hands before 
paying other creditors of equal degree^ and this even though 
his own debt is statute-barred. 

[Note the words italicised : for an executor could not pay 
himself, whether a specialty, or simple contract, or judgment 
creditor of the deceased, before paying a debt duetto the 
Grown, or debt incurred for the funeral expenses, these debts 
being of a higher nature, and being paid first ; see ante^ p. 152. 
Notey also, that the right, although generally referred to as 
the executor^a right of retainer, applies to administrators as 
well as executors, but that it does not apply to an executor de 
son tort. And lastly, note^ that if A. and B. are executors (or 
administrators) of C, and also creditors of his, out of any 
assets coming to either A. or B. in their representative capacity 
both will be entitled to receive an equal proportion in satisfac- 
tion or part satisfaction of their debt, for an executor cannot 
retain his own debt in preference to that of his co-executor of 
equal degree. See p. 264.] 

n. Remitter. See the definition given on p. 267. An example wiU 
assist you to understand this species of redress by operation of 
law. A. wrongfully turns B. out of his lands; B.'s proper 
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remedy to regain posse&sion will be by entry, if he can do so 
peaceably (see anfej p. 214), and if not, by action to recover 
possession. Neither of these steps on B.'s part will, however, 
be necessary if A , by word of mouth, or by writing, had 
granted a demise of the lands to B. as tenant from year to 
year, for such demise will operate as a remitter — that is, B. 
will, by this subsequent, and of course defective, title which he 
obtains to the lands, be remitted or sent back to the old and 
good title which he had before being turned out of possession. 
Note here that had the lease to B. been by deed or by 
matter of record^ no remitter would have occurred, because the 
doctrine of estoppel, which applies to deeds and records, would 
in such a case prevent B. from alleging that A., his lessor, had 
no right to make the lease, and a man is never allowed to say 
that his own deed is ineffectual.] 
After noting carefully how Biackstone treats the doctrine of 

" remitter " (see footnote, p. 268), and how the doctrine is justified 

by Littleton, you must pass on to the next Chapter. 



Chapter III.— Of the Courts in General. 

Eemarks. 

A man who has suffered an injury, that is, has had some legal right 
invaded, if not able to redress it himself by one of the modes pointed 
out in Chapter I., ante^ p. 213, or if it is not redressed by mere 
operation of law in the manner shown in the last Chapter, can always 
obtain redress by action in the proper Court, 

In treating of the remedies afforded by Courts, the author of the 
Commentaries in this Chapter gives some general remarks on the 
nature of the Courts themselves, and in the three following Chapters 
considers the various Courts erected and acknowledged by the laws of 
England. 

In connection with the general nature of Courts the following 
points are important for your purpose : — 

(a) A court is a place wherein justice is judicially administered. 

(b) All Courts of justice are derived from the Crown, and the 
Sovereign is supposed to be present in every Court, being represented 
by the judges. 
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(c) There are a variety of Courts liaving different jiirlsdiction— 
some of these being Courts of Beoord, and some Courts not of 
Eecord. 

(d) A Court of Beoord is a Court whose acts and judicial proceed- 
ings are enrolled, and which has power to fine and imprison for con- 
tempt of its authority, while Courts not of record are of inferior 
dignity, having no power to fine and imprison as a general rule, 
and keeping no record of their proceedings ; they are, in fact, the 
Courts of a private person, while Courts of Eecord are Courts of the 
Sovereign. 

(e) Every .Court has three constituent parts : viz. 1. The actus or 
plaintiff, who complains of an injury done. 2. The rem or defendant, 
who is called upon to make satisfaction for the injury done. 3. The 
Judex or judicial power, with a fourfold duty — \iz.y first , to examine 
the truth of the fact ; secondly ^ to determine the law upon the fact ; 
thirdly^ to ascertain the remedy; sjid fourthly y by its officers to apply 
the remedy. 

(f ) In the higher Courts of justice, solicitors and counsel render 
assistance. The solicitor represents the procurator or proctor, and the 
counsel the advocate^ among the civilians. 

(g) Of counsel there are two species or degrees, viz., barristers and 
Serjeants. 

(h) The ancient and honourable state and degree of Serjeant had 
formerly to be taken by a barrister before he was made a judge, 
but the necessity for this step was abolished by the Judicature Act, 
1873. 

(i) Solicitors are entitled to charge for work done by them and are 
responsible to their clients for negligence; but barristers' work is 
supposed to be honorary, and they can maintain no action for their 
fees, and are not responsible for negligence. 

( j) A counsel is not responsible for statements made by him relatice 
to the cause in handy and suggested by his clienty however groundless 
and damaging the statements may be, but in other cases he is. After 
noticing the privileges possessed by barristers and solicitors (see p. 278) 
you must pass on to the next Chapter, which contains some, though 
not very much, important matter for your purpose. 
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Chapter IV,— Of Inferior Courts. 

Eemarks. 

At the time of the Conquest the English Courts were of a rude 
and simple nature, and consisted of — 

I. The King's Court or Court of Aula Begis, having jurisdiction in 
all civil matters whatsoever (about which more will appear in 
the next Chapter). , 

n. The Court Baron of manors for matters arising within the manor. 

m. The Hundred Courts, Similar Courts for the districts termed 
hundreds. . 

rV. The Sheriffs Court. A Court originally of great splendour and 
dignity for county matters, with power to hold pleas of debt or 
damages up to 40s., and also to hold pleas of any real action. 
These Courts (the Court* Baron, Hundred Courts, and Sheriffs' 
Courts) are now represented by the inferior Courts next to be con- 
sidered, and which require your particular attention, namely : — 

V. The County Courts. These were established in 1846 by 9 & 10 

Vict. 0. 95, to supply the place of a great variety of inferior 

tribunals known as Courts of Bequest or Conscience, which had 

themselves been instituted to supply the deficiences, and remedy 

the inoonveniencies of the Sheriff's Court. 

There are upwards of 400 county courts in the country, each court 

having jurisdiction over a certain district. In connection with these 

courts the following points must be particularly noticed : — 

(a) By agreement in writing between the parties, every action, 
whatever amount or question it involves, may be commenced in a 
county court. 

(b) In actions of contract, except breach of promise of marriage, 
and of tort, libel, slander, malicious prosecution and seduction, the 
county courts have jurisdiction up to 50/. 

(c) In ejectment, and in actions involving a question of title to 
hereditaments, or of toll, market, fair or franchise, the jurisdiction is 
limited to cases in which the rent or value of the property does not 
exceed 20/. 

(d) In ejectment against tenants at sufferance they have jurisdic- 
tion when the rent or annual value does not exceed 50/. 

(e) Questions arising under wills or settlements cannot be decided 
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in the county court, except by ogreementy or except they arise under 
the Court's equitable jurisdiction. 

(f) In certain equitable matters county courts have jurisdiction up 
to 500/. For a list of these matters see p. 293 of the Commentaries. 

(g) Certain county courts have bankruptcy jurisdiction. 

(h) County courts have probate jurisdiction in the following cases : — 
(1) In contentious business, when the personal estate does not 
exceed 200/. and the real estate 300/. (2) In non-oon- 
tentious business, in granting administration to the 
widow or children of a deceased intestate whose assets 
do not exceed 100/. 

(i) Certain county courts in maritime ports have a limited admiralty 
jurisdiction in questions of salvage, towage, necessaries, wages, and 
claims for damage done by collision, or to cargo. 

(j) A peculiar jurisdiction, sometimes of an original, and sometimes 
of an auxiliary nature, is conferred on county courts by various Acts 
of Parliament, and notably by the Agricultural Holdings Act, 1875, 
to determine questions of compensation between landlord and tenant ; 
by the Married Women's Property Act, 1870, to determine questions 
under the Act between husband and wife; by the Employers' and 
Workmen's Act, 1875, to determine questions between master and 
servant. [See further, footnote on page 295.] 

(k) The county court to proceed in is that having jurisdiction 
where the defendant resides, or carries on business, or (by leave of the 
registrar) where the cause of action wholly or in part arose. 

(1) In cases of small claims, in respect of which the coimty court 
has jurisdiction, a plaintiff should always proceed in the county court, 
for if he proceeds in the superior court and does not get more than 
20/. on contract, or more than 10/. on tort, he will not get the costs of 
the action, unless the judge expressly certifies for them. 

(m) Actions of contract, not involving 50/., commenced in the 
High Court, may be remitted to the county court on the defendants 
application. 

(n) Equitable actions, in which the county courts have jurisdiction 
(see p. 293 of the Commentaries), commenced in the High Court, 
may be remitted to the coimty court on the application of either 
plaintiff or defendant, 

(o) Actions of tort, commenced in the High Court, may be remitted 
to the county court on the application of the defendant, supported by 
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affidavit, showing that the plaintiff has no visible means of paying 
the costs of the action if unsuccessful. The order is not made if the 
plaintiff either satisfies the court that he has a good cause of action 
to be prosecuted in the High Court, or gives satisfactory security 
for costs. 

(p) Proceedings in county courts are commenced by a plaint y which 
is followed by a summons^ and the case comes on for hearing in court. 
If the defendant relies on any special plea, such as set-off, payment, 
&c., he must give proper notice thereof five days before the hearing ; 
and if the summons issued is a default sunmions, under section 1 of 
the County Court Act, 1875, he must, within sixteen days of being 
served, give notice of his intention to defend the action, otherwise the 
plaintiff will be entitled to judgment without proceeding any further 
in his action. If the amount involved exceeds 5/., either party can 
have a jury. County court juries consist of five persons only. 

(q) If the county court judge makes a mistaie on a point of law, 
or wrongfully rejects or admits evidence in an action involving more 
than 20/., an appeal as of right lies to a Divisional Court of the High 
Court. The appeal may be either by way of special case, or by motion. 
In other cases an appeal can only be had by leave of the county court 
judge. 

(r) Proceedings commenced in the county court may be removed 
into the High Court by writ of certiorari, obtained from the Queen's 
Bench Division. 

The next courts of inferior jurisdiction mentioned in the Commen- 
taries are — 

The Courts of certain cities, boroughs, and corporations, held by 
prescription, custom, or Act of Parliament, which call for no parti- 
cular comment from me, except that I would draw your attention to 
the footnote on p. 295, relating to certain courts having jurisdiction 
within the City of London, viz. — (i) The Court of Hustings ; (ii) The 
Lord Mayor's Court ; and (iii) The City of London Court. 

VI. The Courts of the Commissioners of Sewers, having jurisdiction to 

overlook the repairs of the banks and walls of the sea coast, 
and of navigable rivers, and to cleanse rivers and streams com- 
municating therewith. 

VII. The Court of the Stannaries of Cornwall and Devon, having juris- 

G. Q 
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diction to determine all questions among the tinners (or nainers) 
in these counties, except pleajs of land, life and member. The 
judge of the Court is the vice-warden, and appeal from his 
decision now lies to the Court of Appeal instead of to the Lord 
Warden of the Stannaries, as formerly. 

Vni. The Courts of the Universities of Oxford and Cambridge, having 
jurisdiction over causes of action arising within the liberties of 
the Universities, and relating to some member or servant of 
the University resident therein at the time of action brought. 
These Courts were established in early days by charters from 
the Crown, in order that the students might not be distracted 
from their studies by legal process from distant Courts. 

IX. Ecclesiastical Courts. You will remember from the Introduction, 
in Vol. I., that these Courts are of an inferior nature. Origi- 
nally, civil and ecclesiastical matters were determined by the 
same Courts, but William the Conqueror separated the eccle- 
siastical from the civil jurisdiction, and prohibited any spiritual 
cause being tried by the secular Courts, commanding suitors to 
appear befote the bishop only, and Ecclesiastical Courts, with 
a separate and distinct jurisdiction, became established in the 
land. Not only was the jurisdiction distinct, but the laws fol- 
lowed by these Courts were different ; for while the Civil or 
Common Law Courts followed the common law of England, 
the Ecclesiastical Courts followed the canon law of the Romans, 
and this difference prevented any subsequent coalition of the 
Civil and Spiritual Courts, and consequently the Ecclesiastical 
Courts exist at the present day as distinct tribunals, exercising 
an inferior jurisdiction in matters ecclesiastical. They were de- 
prived of their jurisdiction in probate matters and in matrimo- 
nial and divorce causes in 1857, as you vnll remember from the 
Chapters on Will and Administration and Husband and 
Wife, in Vol. II. (See antcy pp. 147, 167.) 

The various Courts exercising ecclesiastical jurisdiction are (a) The 
Archdeacon's Court, the most inferior Court of the whole ecclesiastical 
polity, held generally before the archdeacon's official. An appeal lies 
from this Court to (b) The Consistory Court, held in the cathedral of 
every bishop for trying ecclesiastical causes vdthin the diocese. An 
appeal lies to (c) The Provincial Court of the Archbishop. This, in 



COURSE OF READING. 227 

the province of York, is termed the Chancery Courts and, in the pro- 
vince of Canterbury, the Court of Arches. These two Courts are, how- 
ever, now united under the PubKc Worship Eegulation Act, 1874, 
and their jurisdiction vested in the judge appointed under this Act, 
who is styled "the judge of the Provincial Courts of Canterbury 
and York." (See p. 309 of Commentaries.) An appeal lies to (d) the 
Judicial Committee of the Privy Council, which has been substituted 
for the "Court of Delegates." The Appellate Jurisdiction Act, 1876, 
provides that her Majesty may make rules for the attendance of the 
archbishops or bishops at the hearing by the Judicial Committee of 
Ecclesiastical Causes. 

The injuries treated of in this Chapter as capable of redress in the 
Ecclesiastical Courts are — (a) The subtraction or withholding of tithes 
— a claim which rarely now occurs owing to a rent-charge, with pecu- 
liar and speedy means of enforcing the payment of it, having been 
established in lieu of tithes in kind, (b) The non-payment of eccle- 
siastical dues, e, g. surplice fees, (c) For spoliation^ i. e. for injuries 
done by one clerk to another in taking the fruits of his benefice under 
some pretended title. [Note, however, that the Ecclesiastical Courts 
have no jurisdiction if the right of patronage comes into question; nor 
if a clerk, without any colour of title^ ejects another from his benefice, 
for here the remedy is in the temporal Courts.] (d) For dilapidations^ 
a kind of ecclesiastical waste, for which redress can be had either in 
these or the temporal Courts, (e) For neglect in repairing the church 
or churchyard, and the like. 

[Note that no proceeding can now be taken to compel the payment 
of a church rate^ for all such rates are made voluntary by 31 & 
32 Vict. c. 109.] 

As to the Method of Proceedings in these Ecclesiastical Courts: — 

(a) These proceedings combine the mixture of the principles and 

practice of the canon and civil laws, corrected and modelled 
by the particular usages of the Courts themselves, and the in- 
terposition of the Common Law or temporal Courts. 

(b) The first step in an ecclesiastical cause is to cite the party in- 

juring to appear before the Court. 

(c) The citation is followed by the plaintifiE's libel— ^ formal allega- 

tion of the cause of complaint. 

Q 2 
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(d) The defendant then ansicers, and if he denies or extenuates the 

charge, the proofs on both sides are proceeded with. 

(e) The defendant, in addition to answering, may put in what is 

called his defensive allegation — propounding circumstances in 
his defence to which the plaintiff must answer, and with regard 
to which proofs are gone into. 

(f) In connection with the proofs^ the Court may summon any wit- 

ness for examination, and direct notes of his evidence to be 
taken down, and this whether the witness has made an affidavit 
or not. 

(g) The pleadings and proofs being concluded, the judge takes 
information from counsel on both sides, considers the matter, 
and forms his interlocutory decree or definitive sentence. 

(h) Among other sentences which the Courts Ecclesiastical can pro- 
nounce are— (i) that of suspension; (ii) that of deprivation; 
(iii) that of excommunication. 
The above are the principal of the various inferior Courts ; but the 
author of the Commentaries, in a footnote on p. 320, draws attention 
to certain other inferior Courts, the nature of which you must take 
notice of. 

Points to note. 

I. In connection with proceedings in the sheriff's County Court what 

a^justicies was. 

II. What the Court of Peculiars was. 

III. What the point decided in Oorham's case was {Gorham v. Bishop 

of Exeter, 15 Q. B. 52). 

IV. What the Court of Delegates was, and when aboUshed as a Court 

ot Appeal m ecclesiastical oases. 

^ ^ *^' ^'^^ Commission Court was, and when aboUshed. 
VI mat the present law as to excommunication decrees is. 

^™' wtrSo. :f '^; P^^^^P^ «t-t-tory enactments relating to 
minster- (c^\ TK. n 1' v' ^^ ^"^^^ ^ourt at West- 
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Cliapter V.— Of the Supreme Court of Judicatxire. 
fi VI.— Of the Ultimate Courts of Appeal. 

Eemarks. 

It seems desirable to consider these two Chapters together, and to 
help you to understand them, I propose to give you a list of the 
various Courts which existed prior to the Judicature Acts coming into 
operation, and then to endeavour to explain the effect of these Acts 
on those Courts. 

To proceed — 

I. The Court of Common Pleas. — This was the first Court which was 

detached from the Aula Eegis. This Aula Begis, or Bang's 
Court, followed the king as he moved from place to place in 
the kingdom ; and suitors, of course, had to f oUow the Court 
in which they had to sue. This proving a great inconvenience 
to suitors, it was provided by the Magna Charta that the Court 
of Common Fleas should be established in some fixed place 
(eventually at Westminster) for determining disputes between 
subject and subject, especially with regard to land. In these 
matters it at first had^ an exclusive jurisdiction, but in course 
of time the other Courts (which were subsequently also esta- 
blished at Westminster) obtained concurrent jurisdiction ; and 
the only matters in which the Court of Common Pleas had sole 
jurisdiction, at the time of its becoming merged in the High 
Court of Justice, were as to actions of dower and qtuire impedit; 
questions relating to acknowledgments by married women; 
appeals from revising barristers' courts, and questions arising 
out of election petitions. 

II. The Court of Exchequer. — This Court was also a part of the old 

Aula Eegis, and was established by William the Conqueror to 
regulate the revenues of the Crown, and to recover the king's 
debts and duties. In course of time, by means of a fiction, the 
plaintiff alleging that he was a debtor of the king, and that he 
required the defendant's money to satisfy the king's debts, 
this Court was resorted to as an ordinary Court of justice be- 
tween subject and subject, and as having concurrent jurisdic- 
tion with the Common Pleas Court in such matters. In 
addition to its common law and revenue jurisdiction, this Court 
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formerly had jurifidiction in equity matters ; but the equity 
side of the Exchequer was abolished in 1841. The Court of 
Exchequer seems to have been permanently fixed at West- 
minster in Henry III.'s reign. 

m. The Court of Queen's Bench. — ^This was the remnant of the 
Aula Eegis, in which the sovereign used formerly to sit as 
chief judge. 

[Note. — -If the sovereign is a king, the Court is known as 

the King's Bench. During the Commonwealth the Court was 

styled the " Upper Bench." The last king who sat personally 

in the Court appears to have been James I.] 

After the civil business and the revenue business had been taken 

away from the King's Court, the principal jurisdiction which was left 

to it was over criminal matters; but it had also a superintending 

jurisdiction over all inferior tribunals throughout the kingdom, with 

power either to remove proceedings from such tribunals into its own 

Court by writ of certiorari {Beepost^ p. 290), or to command them to 

do their duty by writ of mandamus (see posty p. 288). This Court 

soon, by means of a fiction, obtained concurrent jurisdiction with the 

Common Pleas in civil matters between subject and subject, which it 

continued to exercise until the Judicature Acts came into force. 

Appeals from these three Courts (the parent of them all being, as you 

will notice, the old Aula Eegis) lay to the Court of Exchequer Chamber ^ 

and thence to the House of Lords. 

The jurisdiction of these three Courts is now vested in the Queen's 
Bench Division of the High Court, and exercised by the judges of 
that Division. 

IV. The Court of Chancery (now represented by the Chancery 
Division of the High Court) was presided over by the 
Chancellor (hence its name), and had two sides : one, the legal 
Court, for cancelling letters patent when made against law, 
for issuing original suits, commissions of the peace, &c. ; and 
the other — and by far the more important — the Court of 
Equity. In this Court of Equity a large portion of our law 
was administered under the technical term "Equity," as 
distinct from the common law and its doctrines; and it is 
necessary that you should read very carefully what appears in 
the Commentaries, so aa to gain some fair idea of how it 
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happened that law and equity became to be administered in 
different Courts in this country. A few words will assist you 
on this difficult subject. The origin of Equity jurisdiction as 
opposed to the common law jurisdiction, was in part derived 
from the power originally vested in the Chancellor, to devise 
and issue original writs to the Courts of Common Law, and to 
the fact that the latter Courts considered themselves bound to 
follow these writs strictly ; and a failure to do complete justice 
would have occurred had not the Court of Chancery interfered 
to remedy defects arising from this strict course; but the 
origin of Equity is mainly traced to the jurisdiction which the 
Court assumed over that large class of transactions introduced 
in the reign of Edward III., and known as uses, up to the 
Statute of Uses, and afterwards as trusts, and which were not 
recognized by the Courts of Law ; and to the introduction of 
the writ of subpoena by Lord Chancellor Waltham, to obtain a 
discovery by oath from the defendant, the feofiPee to uses, and 
maie him account to the plaintiff, the cestui que use. And to 
these oases the subpoena was at first limited; but in course 
of time, and by means of fictions, it was extended to transac- 
tions of which the Courts of Law did take cognizance ; and in 
the reign of Edward VI. proceedings in Chancery were regu- 
larly commenced by bill and subpoena^ and the Court of 
Chancery was recognized as a distinct Court, to give relief in 
cases in which there was no appropriate relief to be had in the 
Courts of Law. The Court's jurisdiction was, however, very 
unsettled for a long time, during which its jurisdiction may 
be said to have been wide or limited, varying with each 
Chancellor's idea of justice; and it was not until Lord 
Bacon's time that the practice of the Court was reduced into 
something like a regular system. Lord Bacon was followed 
by Heneage Finch (Earl of Nottingham), who, in the course 
of his nine years' chancellorship, built up in the Court of 
Chancery a system of jurisprudence and jurisdiction on wide 
and rational foundations ; and from his time, and down to the 
Judicature Act, 1873, coming into operation, the Court of 
Chancery continued to exist as a distinct Court, exercising a 
jurisdiction, either exclusive of, concurrent with, or auxiliary 
to the Courts of Common Law at Westminster. Originally 
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the only judge in Chanoerj was the Chancellor ; but in course 
of time, as the business of the Court increased, the Master of 
the Eolls became a separate, though subordinate judge, and 
during the present century, three Yice-Chancellors have been 
appointed to assist in Chancery, one being appointed in 1813, 
and two in 1841 ; and in 1851 a further addition to the 
judicial force in Chancery was made by the appointment of 
two Lords Justices, to sit either alone, or with the Lord 
Chancellor, in the Court of Appeal in Chancery (referred to 
below). 

V. — The Court of Admiralty. — ^A Court of great antiquity, having 
jurisdiction to try and determine all maritime causes, t. e. in- 
juries committed on the high seas ; and, in times of war^ on 
questions relating to prize of war and booty of war. The 
jurisdiction of this Court is now vested in the Probate, Divorce 
and Admiralty Division of the High Court. 

VI- The Court of Probate. — A Court of comparatively recent date, it 
having been established in 1857, by the Probate Act, to 
exercise the jurisdiction formerly exercised by the Ecclesias- 
tical Court over wills, as you will remember from Volume II. 
of the Commentaries. The jurisdiction of this Court is now 
vested in the Probate, Divorce and Admiralty Division. 

VII. The Court of Divorce. — Another Court of comparatively recent 

date, it having also been established in the year 1857, by the 
Divorce Act, to exercise the jurisdiction in matrimonial matters 
formerly exercised by the Ecclesiastical Courts, as you will 
remember from Volume II. of the Commentaries. The juris- 
diction of this Court is now vested in the Probate, Divorce and 
Admiralty Division. 

VIII. The Court of Bankruptcy, established in 1831, and remodelled 
by subsequent statutes, having jurisdiction over the estates of 
insolvent living persons. 

IX. The Chancery Courts of Lancaster and of Durham, having 

equitable jurisdiction in those counties. 

X. The Common Pleas Court of Lancaster and of Durham, having 

common law jurisdiction in those counties. 

XI. The Courts of Assize, the origin and history of which you must 

read carefully. 
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XII. The Court of Exchequer Chamber. — ^A Court of Appeal in 

common law matters. Appeals lying to it from Courts 
Nos. 1, 2, 3, 10, and II, above. 

XIII. The Court of Appeal in Chancery. — Also a Court with 
appellate jurisdiction, hearing appeals from Courts Nos. 4, 8, 
and 9, above. 

XrV. The Full Court of Divorce, with jurisdiction to hear appeals 
from Courts Nos. 6 and 7, above. 

XV. The Judicial Committee of the Privy Council, with jurisdiction 

to hear the following appeals : — 

(a) Admiralty appeals, i. e, from Court No. 5 above ; 
(b) Appeals from the Channel Isles, and all English 
Courts abroad; (c) Appeals in lunacy matters; (d) Ap- 
peals in ecclesiastical matters. 

XVI. The House of Lords. — The ultimate Court of Appeal in all 
common law, chancery, bankruptcy, probate, and matrimonial 
matters. In other words, appeals from all the above 
Courts. 

These were the Courts, in addition to the inferior Courts considered 
in the last Chapter, which were in existence at the time when the 
Judicature Acts, 1873 and 1875, came into operation {i,e. Ist Novem- 
ber, 1875), and it remains for me to add the effect of these Acts, and 
of the Appellate Jurisdiction Act, 1876, on these Courts, and I will 
endeavour to do this as shortly as possible. 

One of the main objects of the Judicature Acts was to amalgamate 
the existing Courts, and establish one single Court, in which suitors 
might redress their injuries and enforce their rights, and this object 
was carried out by the establishment of " The Supreme Court of 
Judicature," representing to a great extent the Aula Begis of old. 
This Court is divided into two great branches, namely : — 

(A.) The High Court of Justice, to which is transferred all the juris- 
diction formerly possessed by Courts Nos. 1, 2, 3, 4, 5, 6, 7, 
10, and 11, above. The Court was originally subdivided into 
five divisions, namely : — (1) The Chancery Division ; (2) The 
Queen's Bench Division ; (3) The Common Pleas Division ; 
(4) The Exchequer Division ; (5) The Probate, Divorce, and 
Admiralty Division ; but by an Order in Council, made in 
January, 1881, the three Common Law Divisions, i, e, Nos. 2, 
3, and 4, were united and consolidated into one Division, 
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called the Queen's Bench Division ; and at the present time 
the High Court of Justice is composed of three Divisions only, 
namely (1) The Chancery Division ; (2) The Queen's Bench 
Division ; (3) The Probate, Divorce, and Admiralty Division. 
(B.) The Court of Appeal, to which is transferred all the jurisdiction 
formerly possessed by Courts Nos. 12, 13, and 14, above ; and 
so much of Court No. 15 as relates to admiralty and lunacy 
matters (a and c), and also appeals from the Stannaries Courts, 
as shown in the last Chapter. This Court is composed o£ six 
(three under the Act of 1873, increased to six by the Act of 
1876) ordinary judges, who are constantly engaged in the 
Court, and formerly of five ex officio judges of the High Court 
of Justice, who occasionally, in important matters, sit in the 
Court of Appeal. The five ex officio judges were — the Lord 
Chancellor ; the Lord Chief Justice of England ; the Master 
of the Rolls ; the Lord Chief Justice of the Common Pleas ; 
and the Lord Chief Baron of the Exchequer ; but now the 
Master of the Bolls has been transferred to the Court of 
Appeal, as one of the ordinary judges, and the offices of Lord 
Chief JuiM^ice of the Common Pleas and of the Lord Chief 
Baron have been abolished, and there are now only three 
ex officio judges, namely, the Lord Chancellor, the Lord Chief 
Justice of England, and the President of the Probate, Divorce, 
and Admiralty Division, who was added as an ex officio judge 
by the Supreme Court of Judicature Act, 1881. 
From this you will see that the jurisdiction of Court No. 8 (Bank- 
ruptcy Court); and of No. 9 (Chancery Courts of Lancaster and 
Durham), and of No. 16 (House of Lords), and a portion of the 
jurisdiction of No. 15 (The Judicial Committee of the Privy - 
Council) has not been transferred either to the Court of Appeal I 
or to the High Court of Justice; and the question is, is their 
jurisdiction gone, or do they still, notwithstanding the Judicature 
Acts, exist as distinct tribunals P In answering the question let us 
take each Court separately. 

No. VIIL The Court of Bankruptcy. — ^This Court remains distinct, 
for although, by the Act of 1873, its jurisdiction was trans- 
ferred to the High Court of Justice, by the Act of 1875, the 
provision transferring it was altered, and it still exists as a 
distinct Court, appeals from it lying to the Court of Appeal. 



i 
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No. IX. The Chancery Courts of Lancaster and Durham. — These 
still exist as distinct Courts, although the jurisdiction of the 
Common Fleas Courts of Lancaster and Durham has been 
transferred to the High Court, and appeal from them lies to 
the Court of Appeal. 

No. XV. The Judicial Committee of the Privy Council. — This 
Committee still exists as a Court of Appeal, and has juris- 
diction in ecclesiastical cases, and appeals from our Courts 
abroad, but, as shown above, its jurisdiction in admiralty 
and lunacy appeals is gone. 

No. XVI. The House of Lords. — The appellate jurisdiction of the 
House of Lords was taken away by the Judicature Act, 
1873, but the operation of the provision abolishing it was 
postponed by the Act of 1875 ; and by the Appellate 
Jurisdiction Act, 1876, the jurisdiction of the House of 
Lords to hear appeals from the Court of Appeal in Eng- 
land, and the Superior Courts of Scotland and Ireland — 
a very ancient jurisdiction — is restored. Some important 
alterations in connection with the House of Lords as an 
ultimate Court of Appeal were, however, made by the Act 
of 1876, to which it will be well to draw your attention ; 
they are : — 

(a) No appeal is to be heard unless there are present not 
less than three " lords of appeal," i. e. three of the following 
persons : — ^the Lord Chancellor ; the lords of appeal in 
ordinary (two judges who have been appointed to sit in 
the House of Lords, on the hearing of appeals, as life 
peers), and such peers as have held high judicial offices 
(t. e. been Lord Chancellor, or paid member of the Judicial 
Committee, judge of the Supreme Court of Judicature, or 
of one of the Superior Courts of Scotland or Ireland). 

(b) Appeals can be heard during prorogation and dissolu- 
tion of parliament. 

Points to note. 

I. How the office of chancellor in England is created, and what its 
nature and authority is. 
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II. Who in early days nsoallj held the office of chanoellor, and what 
his chief judicial work was. 

m. By what chancellors the practice of the Court of Ghanoery was 
reduced into something like a system. 

IV. What the Courts of Assize and Nm Prius are, and what the 
origin of the term nisi prius is. 

Y. By what different commissions judges on circuit sit. 

YI. What the following terms mean : — Petty Bag and Hanaper offices, 
officia justiticBj tcrits of association. 

Yll. How the House of Lords acquired appellate jurisdiction in 
common law and chancery cases respectiyely. 

YJJLI. In what cases no appeal lies to the House of Lords. 

IX. What you know of the history connected with the office of the 

Master of the Bolls. 

X. What exclusive jurisdiction was formerly vested in the following 

Courts — 

(a) The Court of Queen's Bench; (b) The Court of Common 
Pleas ; (c) The Court of Exchequer. 

And whether or not the same jurisdiction is now assigned to 
each corresponding division of the High Court. 

XI. How far the Judicature Acts, 1873 and 1875, and the Appellate 

Jurisdiction Act, 1876, have affected the jurisdiction of the 
House of Lords, and of the Judicial Committee of the Privy 
Council. 

Xn. What laws are adopted by the Maritime Courts. 

XIII. What the Admiralty rule is in actions for collisions when both 
ships are in fault, and how far, if at all, this rule is affected 
by the Judicature Act, 1873 (see s. 25). 

XIY. To what Court formerly appeals in admiralty cases lay, and to 
what Court such appeals now lie. 

XY. What the nature of the following Courts respectively is : — 

(a) The Court of the Duchy Chamber of Lancaster; (b) The 
Barmote Courts ; (c) The Cinque Port Courts. 
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Test Paper to work out. 

1. Into what two species are wrongs divisible ? Distinguish each 
kind. 

2. Enumerate the various cases for which a self-remedy exists. 

3. Define " distress," and state the manner in which distresses are 
disposed of. 

4. A. and B. are executors and also creditors of C. A., as executor, 
has money paid to him. "Would you advise him that he could pay 
himself to the prejudice of B., or would B. be entitled to share with 
him the money received? Would there be any difference in your 
answer if B. had not proved the will P 

5. Define a " Court," and distinguish clearly " Courts of record " 
and " Courts not of record." 

6. In what cases may a plaintiff safely commence his proceedings, 
either in the County Court or in the High Court ? 

7. Trace as shortly as you can the history of the Court of Chancery. 

8. Give a list of goods privileged from distress, distinguishing those 
which are absolutely from those partially privileged. 



Eleventh Week's Work. 

Chapter Vli. — Of Civil Injuries and their Remedy. 

„ VIII. — Of the different Species of Civil Injuries and 

their Remedies, 
„ IX. — Of Equity in its Relation to Law. 

„ X. — Of the Limitation of Actions. 



Chapter VH.— Of Civil Injxiries And their Bemedy. 

Bemarks. 

As you will remember from a previous Chapter {ante^ p. 213), every 
person who has suffered an injury, has by our law a remedy provided 
for him, and the author of the Conmientaries tells you that the plain 
natural remedy for every species of wrong is " to be put into possession 
of that right of which the injured party has been deprived," and this 
remedy, as has been already shown, can sometimes be had by private 
redress, as in recaption, distress, entry, arbitration, &c., and is Eomctimes 
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afforded by mere operation of ImCy as in remitter and retainer ; but the 
usual way in which all civil injuries (and by this term you will under- 
stand wrongs committed between subject and subject, and not wrongs 
between the Crown and the subject, for those latter generally amount 
to crimeSy and are treated of in Book YI. of the Commentaries) are 
redressed is by action^ a process by which a man's lawful rights are 
enforced and his wrongs redressed. 
Actions are divided into— 

(a) Real actions^ or those in which the demandant (plaintiff) seeks 

to recover specific lands, tenements, and hereditaments. 

(b) Mixed actions^ or those in which some real property is demanded, 

together with damages for some wrong sustained. 

(c) Personal actions, or those in which the recovery of some debt or 

personal chattel, or damages for some injury to property, real 
or personal, is sought. 

Ileal and mixed actions may be considered together. And since 
1833 have embraced only: — 

I. Right ofdoicer. — ^An action brought by a widow to enforce her un- 
assigned portion of dower (part having been assigned). 

n. Doicer. — ^Action brought by widow for her dower in cases where 
no part assignment has been made. 

m. Qtiare impedit. — ^Action brought to recover the presentation to a 
benefice, the right in respect of which has been wrongfully 
disturbed. These three actions were, as you will remember, 
vrithin the special jurisdiction of the Common Fleas (see 
{ante, p. 229), and now of the Queen's Bench Division of the 
High Court. 

IV. Ejectment, — Action brought to recover lands or tenements unlaw- 
fully withheld. 

In 1860 the first three were converted into personal actions by 
23 & 24 Vict. c. 126, and consequently the action of ejectment alone 
remains. 

All other actions are personal, and are divided into — 

Actions ex contractu , founded on breach of some contract, express or 
implied, and consisting of — 

(i) Debt — to recover a debt or sum certain, whether due by specialty 
or simple contract. 
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(ii) Covenant — ^to recover unliquidated damages for breach of 
promise in a deed. 

(iii) Assumpsit — ^to recover unliquidated damages for breach of 
some simple contract. (Other forms, now obsolete, were 
actions of account and annuity,) 

Actions ex delicto^ i, e, founded on some tort or wrong committed 
either by way of misfeasance, malfeasance or non-feasance, and con- 
sisting of — 

(i) Trespass — ^to recover damages for some injury to the person or 
property, accompanied unth immediate violence. 

(ii) Trespass on the case — ^to recover damages for injury to the 
person or property without immediate violence. 

(iii) Trover — to recover damages for the wrongful conversion of 
property. 

(iv) Detinue — ^to recover chattels personal unlawfully detained and 
damages for detention. 

(v) Replevin — to recover chattels personal unlawfully taken. 
Limited practically to goods wrongfully taken under a 
distress. 

Tou will observe that all these forms of action are of a limited 
nature, except trespass on the case, an action which lies for every 
species of tort not falling within one of the other forms. 

Some other general points in connection with actions for you to 
remember are — 

(a) Actions founded on some cause which might have happened 

anywhere are called transitory, and when the cause could 
only have happened in a particular place they are called 
local; thus personal actions are generally transitory; real 
actions local. 

(b) Whether the action is transitory or local the plaintiff may now, 

under the Judicature Orders, have his action tried in which 
county he pleases, subject to the defendant's right to apply 
to have the place of trial (or " venue," as it is technically 
called) changed. Formerly, if the action was local, the 
trial must have taken place where the cause of action arose. 

(c) A loss without the infringement of some legal right {damnum 

absque injuria) is not actionable ; but the infringement of 
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a right, although unaccompanied with loss (injuria sine 
damtio)^ is actionable. 

[Note the example given on p. 376.] 

(d) The damages claimed must not be too remote — in other words, 

the damage sustained must flow naturally from the injuiy 
committed. 

[Note the example given on p. 377.] 

(e) Sometimes the plaintiff only recovers nominal damages. 

[Note the example given on p. 377.] 

(f) Actions of contract may be brought not only by and against the 

contracting parties, but also, if the cause of action survive, by 
and against the personal representatives or the trustee in bank- 
ruptcy of the parties after their decease or bankruptcy, 

(g) Actions of tort, on the contrary, are said to die with the person 

{actio personalis {injuria rum) moritur cum persona) ; so that the 
death of the wrongdoer, or of the person wronged, before an 
action for the wrong was brought, destroyed the right of action 
by or against the executors of the deceased. Several statutory 
exceptions to this rule have been made, which you must notice 
particularly. They may be thus summed up — 

(i) An action may be brought by the executor for injuries 
done to the personal estate of the deceased (4 Edw. III. c. 7). 

(ii) An action may be brought by the executor or adminis- 
trator for injuries done to the real estate of the deceased (3 & 
4 Will. IV. 0. 42). 

[Note. — The injury to be actionable must have been com- 
mitted within six months before the death, and the action 
brought within one year after the death.] 

(iii) An action lies against the executor or administrator for 
injuries done by the deceased to the property (real or personal) 
of another (3 & 4 Will. IV. c. 42). 

[Note. — The injury must have been committed within six 
months before the death, and the action must be brought 
within six months after the executor or administrator has 
taken upon himself the administration.] 

(iv) An action lies by the executor or administrator for 
injuries which caused the death of the deceased (9 & 10 Vict, 
c. 93 ; 27 & 28 Vict. c. 95). 

[N.B. — ^Actions under these Acts (which are commonly 
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known as Lord Campbell's Act and Amendment) must 
be brought within one year of the death. If the executor 
does not bring the action within six months, the persons 
interested in the damages to be recovered may bring it 
themselves. Damages under this Act can only be given 
for some pecuniary loss (present or future), caused by the 
death and not as a solatium for the feelings, and are dis- 
tributable among the husband or wife, children, grand- 
children, stepchildren, parent, grandparent, and step- 
parent of the deceased in such shares as the jury may 
award. The action Kes although the death may have 
occurred from circumstances making the cause of it a 
felony. It is under the provisions of this Act that actions 
lie for deaths caused by railway accidents. Before the 
Act, the curious anomaly existed that if a person was 
injured only he had a right of action for damages for the 
injury, while if he died from the effect of the injury, no 
action lay by his representatives, and it pecuniarily paid a 
railway company to kill a number of persons right out 
in Ml accident rather than maim them only !] 

Chapter VIII.— Of the different Species of Civil Injuries and 

their Kemedies. 

Eemarks. 

This is a very important Chapter for your purpose. Civil injuries 
may be committed either to personal rights^ rights of property^ or to 
rights in private relations. Taking these in their order : — 

I. Injuries to Personal Rights occur when either the right oi personal 
security^ or the right of personal liberty , is interfered with. 
Injuries affecting personal security are injuries to life^ limbSy 
bodyy healthy and reputation. If life is affected, there is (except 
under Lord Campbell's Act referred to in the last Chapter, 
antcy p. 240) no civil remedy, for a person depriving another 
of his life must be punished criminally ; but the other injuries 
referred to as interfering with the right of personal security 
are the subject of a civil remedy for damages. Injuries to 
the limbs or body consist of : — 

G. E 
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(a) Threats. — There must be both menace and inconyenience in 
order that threats may be actionable. 

(b) Assault. — Offering or attempting to beat a man. 

(c) Battery. — Actually beating a man. 

(d) Wounding. — Giving a dangerous hnrt. 

(e) Mayhem. — Depriving a person of some fighting member. 

(£) An injmy arising from negligence — e.g. injury caused by the 
bite of a savage dog. The owner is liable in damages if he knew 
that the dog was savage. The knowledge of the servant is the 
knowledge of the master for this purpose, and evidence that the dog 
has bitten some one else before is sufficient evidence against the 
ovmer as to his scienter. [N.B. — If a dog bites "sheep " or "cattle," 
no scienter need be proved.] 

[Note. — In cases (b), (c), (d) and (e) criminal proceedings to 
punish the wrongdoer may be taken in addition to civil pro- 
ceedings if the wrong was committed on an tmlawful occasion. 
In cases of assault and battery a plea of justification may be 
pleaded to the action, if the defendant's act consisted in mode- 
rately chastising his child, scholar, or apprentice ; or if it was 
committed in self-defence, or in the performance of a duty, as 
when a churchwarden or beadle turns a disturber out of 
church.] 
Injuries to health arise where one man sustains damage in his 
vigour or constitution by the unwholesome practices of another; 
e. g. a tradesman selling unwholesome provisions, a chemist supplying 
tmwholesome drugs, or a surgeon unskilfully experimentizing on a 
patient, are all liable to an action for damages. 
Injuries to reputation consist of : — 

(a) Slander. — A malicious defamation by word of mouth, exposing 
a man to public hatred, ridicule or contempt. 

(b) Libel. — This is slander made public by writing, pictures, print 
or representations. 

[N.B. — The main differences between libel and slander are : — 
(i) Slander is oral, and therefore fleeting ; libel is written, &c., and 

therefore permanent, 
(ii) Libel is punishable criminally as well as civilly ; slander is not, 

except in some few cases, 
(iii) In libel, special damage need not be proved; in slander, 

except in certain cases, it must be. 
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(iv) Actions of libel can be brought within six years ; but slander 
within two years only.] 

The right of personal liberty is invaded hj false imprisonment^ and 
the remedy which the injured person has for this injury is of a two- 
fold nature ; firsts to obtain by means of a writ of habeas corpus (if 
necessary), a release from the imprisonment ; and secondly, to recover 
damages for his loss of time and liberty from the wrongdoer. 

Any restraint, with show of force or authority, suffices to consti- 
tute false imprisonment, but there must be the detention, and the 
detention must be unlawful, 

II. Injuries to Property Eights. — These may be either to (a) real 
property or (b) personal property. 

Injuries to real property consist of : — 

(a) Ouster. — Arising where a man has been wrongfully dispossessed 
of hereditaments (corporeal or incorporeal). The dispossession may 
be either of the freehold, when it is effected by (i) Abatement, e.g. if 
A. diea intestate, and before B., his heir, enters on his land, C, a 
stranger, enters and holds possession; (ii) Intrusion, e.g. if A. is 
tenant for life, and B. tenant in remainder, and on A.'s death, and 
before B. enters, C. does so and holds possession; (iii) Disseisin, 
entering on lands and turning the rightful owner out of possession ; 
(iv) Deforcement, e. g. if A. is tenant for a term of years, and he 
holds over after his term expires and refuses to deliver up possession ; 
(v) Discontinuance, an injury formerly arising under a feoffment 
made tortiously by a tenant in tail, but never now occurring since 8 & 
9 Vict. c. 106 was passed, one of the provisions of that statute being 
that in future a feoffment should not have any tortious operation. 

Ouster of chattels real is termed amotion of possession. (Ton will 
remember from Volume I., that not only tenants for years under a 
lease, but also tenants by elegit, statute staple, or recognizance, are 
deemed to have chattel interests in land, or to be tenants of chattels 
real as it is termed, so that if any of these persons are wrongfully 
turned out before the term expires, or the debt is paid, the injury is 
termed ouster.) 

Tou will observe that the author of the Commentaries explains 
very fully the former remedies for ouster, and you will further notice 
that the remedies differed according to the nature of the ouster. It is 
hardly necessary for you to go into these old remedies, as they have no 

r2 
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praotioal importance at present ; and it will suffice for your purpose to 
know what the present remedies are, and you will bear in mind that 
they are the same, whether the ouster be of the freehold or of chattels 
real, and consist of either peaceable enh^ on the land, if this is possible, 
as explained in a prior Chapter (see ant€y p. 214), or an action of eject- 
ment brought in the proper Court to obtain possession and obtam 
damages for the wrongful withholding, technically called mesne profits. 

[But note that ejectment does not He unless the claimant has the 
right of entry, and therefore it does not lie for dower, nor, as 
a rule, in respect of ouster of an incorporeal hereditament. 
The remedy for dower, you will remember, is by a particular 
action (see antCy p. 238), and for ouster of incorporeal here- 
ditaments is by personal action for damages, except for tithes, 
for which ejectment Kes, and for disturbance of rights of pre- 
sentation, for which a particular action — quare impedit — ^lies.] 

(b) Trespass to land (or, as it is called, trespass quare clausum /regit), 
arising in every case where an unwarrantable entry on to another 
man's land, either personally or by a man's servants or cattle, or by 
throwing rubbish on to the land. The plaintiff must have the actual 
possession of the land. 

[Note the cases in which a trespass is justifiable, given in p. 415, 
and bear in mind that if a man abuses an authority given him 
by the law, he becomes a trespasser ab initio, just as if the law 
had given him no authority. Thus if a traveller enters an 
inn, as the law allows him to do, and becomes riotous and 
disorderly, or is otherwise guilty of misfeasance, he becomes a 
trespasser, and proceedings may be had against him, just as if 
the entry had been illegal ; but mere nonfeasance does not 
create a trespass. Thus if a traveller refused to pay for wine 
he had ordered, he would not be a trespasser, and misfeasance 
on the part of a landlord in carrying out his distress — an 
authority given him by the law — does not now make biTn a 
trespasser, 11 Geo. 2, c. 19, having enacted to the contrary.] 

(c) Nuisance {nocumentum, or annoyance), or anything that worketh 
hurt, inconvenience or damage. Nuisances may be either public or 
private ; public if they affect the public generally, — private if they 
affect some individual or class of individuals only. This Chapter 
deals with private nuisances only, which are defined as " anything 
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done to the hurt or annoyanoe of the lands, tenements, or heredita- 
ments of another not amounting to a trespass." The nuisance may 
be to corporeal hereditaments — e. g, erecting a building overhanging 
another man's house, or a spout throwing out water on another's land 
or house, or erecting a pig-stye, or setting up a tallow chandler's or 
tanner's business in the neighbourhood of houses. So, too, if a man 
excavates his own land and so causes the downfall of a house which 
has been standing for twenty years this is a nuisance, for which an 
action lies ; for although the act is in itself perfectly lawful, yet as by 
it another man is injured, an action lies ; for every man must so use 
his own property as not to hurt another person's. Or the nuisance 
may be to incorporeal hereditaments, — e, g, stopping, diverting, 
polluting, or sensibly diminishing water to the flow of which another 
person has a right, or stopping up a right of way, interfering with 
fairs, markets, ferries and the like. 
The remedies for nuisances are — 

(1) By abatement^ as shown in a previous Chapter {ante^ p. 214) ; 

(2) By action for damages for the injury sustained ; 

(3) By action for an injunction to prevent the repetition or conti- 

nuance of the nuisance. 

(d) Waste (or vastum) — arising when a tenant for life or years 

does any act whereby a lasting injury is done to the inheritance. It 

may be voluntary ^ arising from acts of commission, — as where the 

tenant pulls down the building, cuts timber, and the like ; or per^ 

missive^ arising from acts of omission, — as where the tenant neglects 

to repair. You must remember that waste can only be committed 

by a person having a limited interest in the property ; for if he is 

tenant in fee, whether in fee simple or fee tail, he may do what he 

likes with the premises, and cannot be punished for waste. There 

are three classes of tenants who, although having only limited 

interests in the property, can commit all waste they like with 

impunity, provided they do not pull down the family mansion, cut 

ornamental timber, grub up an ancient wood, or plough up the park 

surrounding the mansion, — acts of a malicious, extravagant, and 

humorsome nature, which the Court of Chancery would not allow 

them to commit, and which were therefore termed " equitable waste." 

These three persons are — tenants for life tcithout impeachment for 

icaste ; tenants in fee, with an executory gift over {e. g, a devise to 

A-, an infant, and his heirs, and if he die under twenty-one, to B. 
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and Hia heirs — ^here A. is tenant in fee, with an executoiy gift over) ; 
and a tenant in tail after possibility of issue extinct. Prior to the 
Judicature Act, 1873, these persons were at law in the same position 
as tenants in fee simple or fee tail, — ^that is, they could commit what 
waste they pleased ; but equity interfered to prevent the acts I have 
mentioned; and by the Act of 1873, the law is to recognize the 
equitable rule. (See hereon post, p. 255.) 

The remedies for waste are an action for damages, and for an 
injunction to prevent its commission, repetition, or continuance ; but 
the damage done must be something more than nominal to enable 
the plaintiff to recover. 

(e) Subtraction — arising when any person, who owes any suit or 
service, withdraws or neglects to perform it. Services usually ren- 
dered are — (1) Fealty ; (2) Suit of Court; (3) Rent; and (4) Ctw- 
tomary service. For the first two the remedy is distress only ; for the 
third distress and action ; and for the fourth — which generally con- 
sists of doing suit to another's mill, that is, persons of a particular 
place having their com ground at a certain mill by virtue of some 
custom existing time out of mind — ^by action for damages. 

(f ) Disturbance — arising where the owner of an incorporeal heredi- 
tament is wrongfully obstructed in its exercise or enjoyment. There 
are five sorts mentioned, namely — 

(1) Disturbance of franchise^ — as when a man is disturbed in the 

lawful exercise of keeping a fair or market, taking toll, 
seizing waifs, &c., the remedy being by action for damages, 
or, in the case of non-payment of toll, distress or action. 

(2) Disturbance of common. — This may happen in any of the 

following ways : — (i) A stranger putting in beasts on the 
common, or a commoner putting in imcommonable beasts. 
The remedy here is by either lord or any commoner driving 
them off or distraining them, or by an action for damages 
by the commoner, (ii) A commoner surcharging ; that is, 
putting on more beasts than he is entitled to pasture. The 
remedy is by distress or action of trespass by the lord, or 
by action on the case by any commoner, (iii) The owner 
or other person inclosing the land by fences, or driving the 
cattle off it, or ploughing up the land, and thus precluding 
the commoner from the benefit* of what by law he is entitled 
to. The remedy is by action for damages, or, in the case 






COURSE OF READING. 247 

of the erection of a fence, the self-remedy of abatement — 
viz., to knock the fence down— exists. 

(3) Disturbance of ways — occurring where a right of way is ob- 

structed by inclosures or other obstacles, or by the plough- 
ing up of the land. The remedy is by action on the case 
for damages, or by abating the obstruction, or obtaining 
an injunction against the commission, continuance or repeti- 
tion of it, as the case may be. 

(4) Disturbance of tenure — occurring where a landlord is deprived 

of his tenant through the wrongful act of some third 
person. The remedy is action on the case against the 
wrongdoer. 

(5) Disturbance of patronage — occurring where the patron is hin- 

dered or obstructed in the presentation of his clerk to the 
benefice. The remedy is by action of quare impedit, com- 
menced in the Queen's Bench Division of the High Court 
of Justice. The plaintiff in the action is the patron^ and he 
asks redress for the injury done to his property by the 
bishop delaying or refusing to admit his clerk. The de- 
fendant in the action may be one of three persons, viz., the 
ordinary (and if the delay arise from his act alone, he will 
be sole defendant), the pseudo-patron (i. e. the pretended 
patron who has claimed the right to present, and by whose 
claim the proceedings have really been occasioned), and his 
clej*k. When the right to present is set up by some third 
person, then, as you will notice from the Commentaries, 
p. 432, it is advisable to make all these three persons 
defendants in the action of quare impedit. 

Thus much for injuries to retll property. 

Next as to Injuries to Personal Property. You will remember 
from Volume II. that personal chattels are divided into things (or 
choses) in possession, and things (or choses) in action ; and a man 
may sustain an injury as well to his chose in action as to his chose in 
possession, and first as to the latter injuries, namely — 

(a) Injuries to things in possession — consisting of either depriving a 
man of the possession of the thing itself, or abusing or damaging it 
while it remains in his possession, and these injuries are treated of 
under four heads ; and first — 
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(1) A man sustaiiiB an injury when his goods are unlawfully taken 

from him. The proper remedy here is replevin^ in which 
restitution of the goods can be obtained, and damages for 
the wrong done in taking them away granted. In practice, 
however, replevin is limited to goods wrongfully taken under 
a distress, and in other cases of unlawful taking the remedy 
resorted to is an action for damages, and the form of action 
may be either trespass^ or trover and conversion. (Vide 
infra.) 

(2) A man sustains an injury to his chose in possession if another, 

who may have come lawfully into possession of the chattel, 

unlawfully detains it. Thus, I may lend you my horse for 

a week, your possession of it for the week will be lawful, 

but if at the end of the week you refuse to return it to me, 

your detention of it is unlawful, and I sustain an injury 

for which I have a legal remedy, and my remedy is either 

detinue^ or trover and conversion. You must notice carefully 

the distinctions between these forms of actions. In detinue, 

the thing itself, or its value, with damages for the detention, 

can be recovered, and formerly the defendant had the right 

to keep the chattel on paying its value ; but now, by the 

Common Law Procedure Act, 1854, the judge may order 

the goods detained to be delivered up, and until delivery, 

that the sheriff distrain the defendant's goods. (See 

p. 442.) So formerly in detinue^ the defendant could 

resort to wager of the law, — i. e. free himself from the 

plaintiff's claim by denying it, and bringing eleven of his 

neighbours into Court to swear that they believed his denial 

true. This serious disadvantage to plaintiffs in detinue 

continued until 1833, when the absurd doctrine was 

abolished by 3 & 4 Will. IV. c. 42, s. 13. 

In trover and conversion, the plaintiff does not seek the goods 

themselves, but their value and damages for the detention. 

The gist of the action originally was the finding (hence the 

term from the French, trouver, to find), and the action only 

lay when the defendant had actually found the goods and 

refused to give them up, but in course of time it was resorted 

to in other cases of unlawful detention, and now the gist of 

the action is not the finding (for it lies, no matter how the 
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defendant oame into possession of the goods, whether lawfully 
(by finding or otherwise) or unlawfully), but the conversion : 
and to prove conversion, the plaintiff should, before action 
brought, demand the return of the goods, and the defendant's 
non-oompKance with his demand will be evidence of the con- 
version. Wager of law could not be resorted to in trover, and 
hence this form of action was far more commonly used up to 
1833 than detinue. 

[Note. — In trover the plaintiff must be prepared to prove — 
(i) That he has the right to the immediate possession of 
the goods (whether he has the right of property in them 
or not) ; (ii) That the defendant has wrongfully converted 
them to his use ; and (iii)^ The value of the goods.] 

(3) A man sustains an injury to his chose in possession in various 

other ways than wrongful taking or detainer^ e, ^., by being 
induced to part with the chose, or doing any act by reason 
of some fraudulent representation made to him. The 
remedy is action on the case for damages, and the plaintiff 
must be prepared to show — (a) that the representation was 
false and that to the knowledge of the defendant, or at 
any rate that the defendant had no reason for believing 
what he stated to be true ; (b) that the plaintiff was misled 
by it ; and (c) that he suffered damage. Generally, false 
representations are actionable, although verbal only ; but in 
one case, namely, where the fraud consists in inducing a 
person to supply goods or money to a third person by making 
a false representation that such third person is of good cha- 
racter or credit, no action lies, unless the representation was 
reduced into writing and signed by the party to be charged, 
as required by Lord Tenterden's Act (9 Geo. IV. o. 14). 

(4) A man sustains an injury to his chose in possession if any one 

abuses or damages it. As, by a stranger pursuing his cattle, 
shooting his dogs, pirating his copyright, or infringing his 
patent right. The remedy is by action for damages in all 
cases, and in the last two cases mentioned (injuries to copy- 
right and patent right), as well by injunction to prevent 
the injury being committed, repeated or continued. 
Thus much for injuries to things in possession. The next injuries 
considered are : — 
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(b) Injuries to things or choses in action^ or injunes arising out of 
contract. The violation of a contract is known generally as a breacli 
of contract, for which an action lies, and the form of action differs, 
as you will remember (see ante^ p. 238), according to whether the con- 
tract was under seal (a specialty contract), or was not under seal 
(a simple contract), and also whether the damages claimed axe liqui- 
dated and fixed, or unliquidated and have to be fixed by a jury or 
the Court. If the damages are fixed, then, whether the claim arises 
out of a specialty or a simple contract, the action is said to be debt; 
while, on the other hand, if the damages are unliquidated, then the 
form of action differs according to whether the contract was under 
seal or not, for if under seal, the action is an action of covenant^ and 
if not under seal it is an action of assumpsit, or, as it is called some- 
times, an action on the promises. Bearing these facts in mind, you 
will have no diflSoulty in understanding the nature of the remedies 
for the various injuries relating to contracts or choses in action, of 
which the Commentaries treat, viz., for breach of covenant in leases ; 
for sale of goods (note here that in addition to obtaining damages for 
non-delivery of goods sold, the plaintiff can, under 19 & 20 Yict. 
c. 97, obtain delivery of the goods themselves) ; for breach of bail- 
ment contract (note here the various remedies, viz., detinue, trover, 
assumpsit (promises), or on the case for negligence) ; for breach of 
contracts relating to money ; for breach of partnership contracts (note 
carefully the cases in which an action at law by one partner against 
another partner lies, and bear in mind that in other cases the remedy 
is exclusively in equity (Chancery Division) for an account) ; for 
breach of contract of guarantee (see ante, p. 118, as to the rights of a 
surety who pays the debt guaranteed) ; for breach of a contract in 
the nature of a bond (note here that the penalty named in a bond 
cannot, as a rule, be recovered, but only damages in accordance with 
the injury sustained ; see ante, p. 120) ; for breach of contract on bilk 
of exchange ot promissory notes, on policies of insurance and on charter- 
parties. 

You must notice what appears in the Commentaries, pp. 450, 451, 
as to sums due on judgments and penal statutes, and bear in mind 
that when an action on a penal statute is taken by a private person 
he is called a common informer, and the action is a qui tarn action. 

Thus much for injuries to personal rights and rights to property 
(real and personal). The third great class of injuries considered are : — 
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m. Injuries affecting a man in his private relations. And first — 

(a) As between husband and wife, A man can suffer injuries as a 
husband for things done to or respecting his wife, and these injuries 
are principally three^ viz. : — 

(1) Abduction of the wife, arising either by fraud and persuasion 

or open violence. The husband's remedy is by action of 
trespass {de uxore rapid et abductd) for damages (not for the 
restoring of the possession of his wife). 

[Note that the person guilty is also liable to impri- 
sonment and fine, under 3 Edw. III. c. 13, at the Crown's 
pleasure.] 

(2) Adultery^ committed with his wife by some third person. This 

is not a criminal offence by our laws, but, up to 1857, the 
guilty party was liable to an action of criminal conversation^ 
at the husband's suit, for damages ; but this action does not 
now exist, and the husband, if he wishes for damages, must 
take proceedings for a divorce from his wife, and make the 
guilty party a co-respondent to the suit, and claim damages 
against him for the wrong sustained. 

(3) Beating:, or other maltreatment, of the wife by some third per- 

son. Here an action for damages lies, but it must generally 
be brought by husband and wife Joint It/ — the wife, being 
the meritorious cause of the action, must be made a co- 
plaintiff, except in those cases where the injury committed 
is so enormous that the husband is deprived for the time of 
his wife's company and assistance, when an action by the 
husband alone for damages for loss of her society lies. 

(b) As between guardian and ward, A guardian can maintain an 
action of trespass (in the nature of ravishment) for damages sustained 
by the stealing or ravishing away of his ward, but the damages 
obtained do not, as they did under the guardianship in chivalry, 
abolished by 12 Car. II. o. 24 (see ante, pp. 16, 17), belong to the 
guardian, the plaintiff in the action, for he must account for them to 
his ward. 

[Note. — This action is rarely used, for the reason given in the 
Commentaries, see p. 455]. 

(c) As between master and servant, A master can maintain an 
action for damages against any person who causes him the loss of the 
services of his servant, by either inducing the servant to leave his 
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master before the proper time, or bj oonfining, beating, or diisabliiig 
the servant, and thus rendering him unable or unfit to perform the 
services he has undertaken. The master has also a right of action 
against the servant, if he is wilfully guilty of non-performance of 
his work, and the servant, as well as the master, has a right of action 
against a stranger for any maltreatment received. A parent is con- 
sidered as a master for the purposes of bringing an action for the 
seduction of his child, if he can show that the child was of some 
service to him — the slightest service suffices {e. g. pouring out his tea), 
or indeed if he can show that the daughter might have rendered him 
service. But the relationship of parent does not of itself, without 
this loss ofsemccj enable a parent to bring an action for any injury 
done to the child. An action may be brought on behalf of the 
child by the father as next friend^ but the damages will belong to the 
child ; and here you must remember, that in the case of seduction of 
a daughter the father may bring an action for damages for loss of 
service caused by the seduction, but he can bring no successful action 
as the next friend of his daughter, the plaintiff in such a case, for 
the law does not consider the daughter has suffered an injury, as she 
was a willing party, the maxim being Volenti mm fit injuria (no 
injury occurs to the willing party). 

Two points more only remain to be noticed in this Chapter, and 
they are : — 

(1) That while the husband, the guardian, and the master (the 

superiors), have a right of action for injuries done to the 
wife, the ward, or the servant respectively (the inferiors), 
the latter have no right of action, however much they may 
be injured or inconvenienced, for injuries done to the 
former, for the inferior hath no kind of property in the 
company, care, or assistance of the superior as the superior 
is held to have in those of the inferior, and therefore the 
inferior can suffer no loss. (See p. 457.) 

(2) That while injuries to j»w6/ecn^Afe are generaUy redressed by 

criminal proceedings being taken against the wrongdoer, 
and not by civil proceedings for damages, yet there are 
cases in which a civil action at the suit of a private indivi- 
dual for such injuries Hes ; e. ^. an obstruction of a high- 
way or the refusal by the returning officer at an election 
01 me vote of a duly-registered voter, and this although it 
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turns out, as it did in the leading case of Ashby v. White 
(LA. Eaym. 938 ; Smith's Leading Cases in Common Law), 
that no actual damage was occasioned by the refusal, as the 
person for whom the voter wished to vote was duly elected. 

Points to note. 

I. Li connection with the law of Kbel and slander, what the follow- 

ing expressions mean : — scandalum magnatum, slander of title, 
privileged com munication, 

II. Whether or not a plea of truth, if substantiated, is a good answer 

to a civil action for libel or slander. 
m. In what cases of slander special damage need not be proved. 

IV. What the present rule is, and what the former rule was, as to the 

effect of a plea of truth in a criminal proceeding for Kbel. 

V. Whether or not a successful action will lie for imputing want of 

chastity to a woman without proof of special damage. Whe- 
ther there is any peculiar custom in the City of London or 
Bristol on the subject. 

VI. What the effect, in actions for libel or slander, an apology made 

before action pleaded in a defence is. 

VII. Whether or not an action for slander lies against a witness who 

swears falsely in some legal proceeding, and thereby causes 
one of the parties damage. 
Vm. What the duties of the judge and jury respectively are, at the 
trial of an action for libel, when the defence is that the 
communication was privileged. 

IX. Whether or not any redress can be had for a malicious prosecu- 

tion, and if so, what the plaintiff must be prepared to prove. 

X. What an action of formedon was. 

XI. What some of the principal changes, effected in real actions by 

3 & 4 Will. IV. 0. 27, were. 

XII. A tenant enters into a general covenant to repair ; the premises 

are burnt down by accidental fire ; whether or not he will be 
bound to rebuild, and whether there would be any difference 
if the fire happened by act of God {e.g. Kghtning) or by 
negKgence of the tenant. 

XIII. In order to maintain an action for a nuisance to a market or 
fair caused by the defendant setting up another market or 
fair, what the plaintiff must be prepared to prove. 
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XIV. What trees constitute " timber." 

XV. What the writ of estrepement was, and by what statute given. 

XVI. What additional remedy in cases of waste was afforded in 
Chancery. 

XVII. In connection with disturbance of patronage^ what the follow- 
ing terms mean i-^plenarti/, Jus patronatuSf duplex querela. 

XVIII. What the common (or money) counts are. 

XIX. What exception to the rule, that no action by an inferior for 
injury done to a superior, was created by 9 & 10 Vict. c. 93. 

XX. In connection with these injuries to superiors, what the old 

remedy by a proceeding known as an appeal was. 

Chapter IX.— Of Equity in its Belation to Law. 

Eemabks. 

The injuries treated of in the last Chapter were those for which 
redress was obtained, prior to the Judicature Act, 1873, in the 
Common Law Courts at Westminster. The injuries treated of in 
this Chapter are those for which redress was, prior to the Judicature 
Act, 1873, obtained only in the Court of Chancery. 

The object of the Judicature Act, 1873, was to fuse the systems of 
law and equity, and make all injuries, whether of a legal or equitable 
nature, capable of redress in the same Court, namely, the Supreme 
Court of Judicature, established by the Act in lieu of the old Courts, 
which were by it abolished. 

You must not, however, imagine that all the distinctions between 
law and equity are now gone, for practically those matters which, 
prior to the Judicature Act, were dealt with in the Court of Chancery, 
are now dealt with in the Chancery Division of the High Court, and 
the matters formerly dealt within the Common Law Courts, are now 
dealt with in the Queen's Bench Division of that Court. The dis- 
tinctions between law and equity still, to a certain extent, existing, it 
is necessary for you to understand in what the distinctions consist; 
and although the present Chapter does not go very far into the sub- 
ject, yet it contains sufficient to give you an insight into the principles 
of equity, and to make you wish to go more deeply into it, as you 
will have to when your work for the Final commences ; and your 
careful attention to the contents of this Chapter is very necessary for 



— I 



COURSE OP READING. 255 

your present purpose, namely, that of passing the Intermediate 
Examination. 

The author of the Commentaries first warns you from falling into 
the popular notion that, prior to the Judicature Act, 1873, law and 
equity were entirely opposed to one another. He lays down several 
rules to convince you of the error of such a notion (popular notions 
are generally erroneous), and to these rules I would particularly draw 
your attention. From them you will gather that although originally, 
before the jurisdiction of the Courts was settled, there was a great 
conflict and difference of opinion between the Courts of Law and 
Equity, owing no doubt from jealousy, and a fear of loss of business, 
and, therefore, dignity, on the part of the Courts of Law, and from 
a desire to gain business on the part of the Court of Chancery ; yet 
that, in course of time, these jealousies and disputes were settled, and 
each Court had its special jurisdiction, and the rules of the Courts of 
Common Law and Equity upon the law of property, of evidence, 
construction of documents, the interpretation of statutes, and the 
necessity of following earlier decisions, were, at the time of the pass- 
ing of the Judicature Act, 1873, and had for a very long time before 
been, absolutely the same. The reason that the business of the Court 
of Chancery increased so amazingly may, in almost every case, be 
traced to the fact, not that there was no relief at law, but that the 
legal relief was inadequate or inappropriate, and the Court of Chancery 
either took upon itself jurisdiction to interfere to give adequate relief, 
or exercised such jurisdiction under the power conferred upon it by 
some statute. 

To say that there were no distinctions between law and equity 
would, however, be going a great deal too far; distinctions there 
were, and important ones. Thus, many of the rules of law and 
equity on certain points differed ; examples of these rules are afforded 
by section 25 of the Judicature Act, 1873, the object of this section 
being to do away with the distinction, and make the former equitable 
rule the legal rule as well. [N.B. — The provisions of this section 
are most important, and I particularly draw your attention to them ; 
they are set out on pp. 467, 468.] 

But the three main distinctions between law and equity were, and 
to a great extent still are — (1) The matters over which they exercised 
jurisdiction ; (2) The kind of relief administered ; (3) The method 
of procedure they observed. With regard to the first distinction : — 



256 THE INTERMEDIATE LAW EXAMINATION HADE EAST. 

(1) The matters over which the different Courts had jurisdictioii. 
The various kinds of injuries redressed by the Common Law Courts 
were detailed in the last Chapter ; those which the Court of Chancery 
redressed were very numerous, and comprised all injuries which 
required redress, and for which no relief, or no adequate relief, could 
be obtained at law. The principal matters, however, were those 
which are now, by sect. 34 of the Judicature Act, 1873, transferred 
to the Chancery Division of the High Court, viz. : — 

1. Administration of the estates of deceased persons ; 

2. Dissolution of partnership, or the taking of partnership or other 

accounts ; 

3. Redemption or foreclosure of mortgages ; 

4. Baising of portions, or other charges on land ; 

5. Sale and distribution of the proceeds of property subject to any 

lien or charge ; 

6. Execution of trusts, charitable or private ; 

7. Bectification, or setting aside, or cancellation of deeds or other 

written instruments ; 

8. Specific performance of contracts between vendors and pur- 

chasers of real estates, including contracts for leases. 

9. Partition or sale of real estate ; 

10. Wardship of infants, and the care of infants' estates; 

11. All causes and matters commenced under any Act of Parlia- 

ment, by which exclusive jurisdiction is given to the Court of 
Chancery, or any judge or judges thereof. 

[This last includes a very great many matters : Applications 
under the various Trustee Acts ; Infants' Marriage Settlement 
Act ; Leases and Sales of Settled Estates Act ; Lands Clauses 
Act ; Vendor and Purchaser Act, 1874 ; Married Women's 
Property Act, 1870 ; and many others.] 

The second distinction is as to — 

(2) The kind of relief administered. This at law was generally in 
damages, but in Equity such relief was given as the nature of the 
case required. Of many remedies afforded in Equity, four kinds only 
are mentioned in the Commentaries, and taking these in their order 
(see page 471) the first is — 

1. When Equity protects and enforces the Execution of Trusts, — ^Tou 
will remember from Volume I., Chapter IX., that a trust, 
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when used in the sense of an interest, now signifies the 
henefieial interest in property, as distinguished from the 
legal or possessory ownership, and that the person entitled 
to the trust is called the cestui qtie trusty and the person in 
whom the legal ownership is vested is called the trustee. In 
the event of the trustee not carrying out the duties imposed 
upon and accepted by him, the cestui que trust had no 
remedy at law ; but Equity affords a remedy, and compels 
the trustee to perform his duties, e. g. to account for money 
received, to sell the property, to make propea investments, 
to account for all profits, and make good all losses. And 
various other remedies are afforded by Equity to cestuis que 
trust — persons who are peculiarly favoured in Equity — 
owing to the fact that they are without remedy at law. 
It is important that you should bear in mind the following powers 
conferred on trustees by statute law : 

(a) The right to pay the trust money into Court, or rather into the 

Bank of England, with the privity of the paymaster-general, 
in all cases of real doubt as to whom it belongs, and leave 
the persons to petition the Court to get it out. (10 & 11 
Vict. c. 91 ; 12 & Vi Vict. c. 74.) 

[N.B. — Trustees generally have only a joint authority, 
and all must join in acts done in the trusts ; but under these 
statutes the major part of the trustees may pay the money 
into Court. The Act applies equally to executors, adminis- 
trators, and other persons having money in their hands 
belonging to others upon any trusty and is, by section 25 of 
the Judicature Act, 1873, particularly, made applicable to 
persons who receive notice of assignments of choses in 
action, and are doubtful to whom the money should be 
paid.] 

(b) Lord St. Leonards' Act (22 & 23 Vict. c. 35), as amended by 

23 & 24 Vict. c. 38, confers on trustees the following powers 
and rights:— (i) It enables them to apply summarily for a 
judge's advice as to the management and administration of 
the trust, and, acting on the advice, to be free from respon- 
sibmty. (ii) It incorporates in every trust instrument the 
usual indemnity and reimbursement clauses. [N.B. Not- 
withstanding these clauses, one trustee is always answerable 
o. 
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for his co-tmstees' acU and defaults in Eqnitj, nnlefis lie 
was clearly free from all blame.] (iii) It confers on trustees 
important rights of investments. 
(c) The Conveyancing Act, 1881 (44 & 45 Vict c. 145), gives trus- 
tees {infer alia) the following powers : — 

(i) When a poicer of mle « expressly given to them by the 
trust instrument^ to sell by public or private contract to- 
gether, or in lots, and buy in or rescind any contract for 
sale, and resell without liability for loss, with full power to 
convey the property ; 

(ii) To apply the income of property which they hold 
for infants for their maintenance and education ; 

(iii) Under certain circumstances, to appoint new trus- 
tees ; 

(iv) To give receipts for all moneys payable to them, 
exonerating the persons paying from seeing to the appli- 
cation of their money. 
The Act, the provisions of which can be excluded, repeals a portion 
of Lord Cranworth's Act, under which similar though not so exten- 
sive powers were conferred. 

2. When Equity enforces the specific Performance of Contracts. — 
Here Equity's remedy was often most .beneficial. The 
legal remedy for all breaches of contract was, as you will 
remember from the last Chapter, in damages — a remedy in 
some cases wholly insufficient to compensate the injured 
party, and in those cases in which the remedy in damages 
was insufficient, Equity compelled specific performance — 
that is, ordered the party to carry out his contract. Con- 
tracts for the sale of personal chattels were not ordinarily 
enforced in Equity, as damages would generally compensate; 
but contracts for the sale and purchase of land were always 
(and are still) proper subjects for specific performance, for 
the Court considers that although the purchaser might buy 
other lands, yet the lands purchased may have some peculiar 
value to the purchaser, owing to their locality or otherwise, 
which other lands would not possess; and therefore the 
Court will not allow a vendor of lands, in the absence of 
good reason, to withdraw from a contract for the sale of 
lands, and as the remedy in Equity must always be mutual, 
the vendor has a similar right against the purchaser to com- 
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pel him to complete. Immediately a contract for the sale 
of lands is entered into and signed, as required by sect. 4 of 
the Statute of Frauds, the vendor becomes a trustee of the 
lands for the purchaser, and the purchaser a trustee of the 
money for the vendor ; and therefore, in enforcing specific 
performance. Equity may be said to be in reality merely 
enforcing a trust, 

[N.B. — ^A power was conferred on the Courts of Common 
Law to grant specific performance by the Common Law 
Procedure Act, 1854, but as it only applies to contracts 
comprising some public duty, and not to private contracts, 
the power was of but little practical use. Now, by the 
Judicature Act, 1873, the right to grant a mandamus (that 
is, to enforce specific performance) is conferred on all the 
Divisions of the High Court by sect. 25 ; but specific 
performance of contracts of lands, including contracts for 
leases, being spejoially assigned to the Chancery Division, 
and these contracts being the usual ones of which specific 
performance is enforced, the remedy will generally be sought 
for in the Chancery Division.] 

Before passing on, it will be useful to explain, in connec- 
tion with specific performance, what is meant by time being 
or not being the essence of the contract. It was a rule of law 
that a time being named for the completion of a contract, if 
one of the parties was not ready to complete at that time, 
the other party might withdraw from the contract without 
further liability — ^in other words, time was at law the essence 
of the contract. In Equity, however, a different rule pre- 
vailed, and though one party was not ready to perform the 
contract at the exact time, if he sought to enforce specific 
performance within reasonable time, Equity entertained his 
application, unless, indeed, it had been expressly agreed 
that time should be the essence of the contract; or was 
obviously so from the nature of the property sold, e, g. if it 
was of a fluctuating value or a precarious nature. The rule 
at law and in Equity is now the same, the equitable rule 
prevailing under sect. 25 of the Judicature Act, 1873. 
3. "Where Equity grants an Injunction. — ^There were, prior to the 

s2 
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Judicature Act, 1873, two kinds of injunctions granted in 
Equity — viz. (i) a common injunction, which was granted to 
restrain harsh or inequitable proceedings at law ; (ii) a special 
injunction, granted to prevent injurious acts being committed 
by the defendant in violation of the plaintiff's righta, — 
such as pirating his copyright, infringing his patent, com- 
mitting a nuisance to his property. The former kind of 
injunction is abolished by the Judicature Act, 1873, sect. 
24, sub-sect. 6, which in effect prevents the Chancery 
Division from staying proceedings in a Common Law 
Division ; while at the same time it gives the defendant 
power to obtain relief in the division in which he is sued. 
With regard to the latter kind of injunction granted to 
restrain injury, a very general and full power is conferred 
on all the divisions of the High Court by sect. 25, sub- 
sect. 8 of the Judicature Act, 1873, to grant such injunction 
either before, at, or after the hearing, in all cases in which 
the Court may think just or convenient, and subject or not 
to conditions. The Common Law Procedure Act, 1854, 
conferred on Courts of Law the power to grant injunctions 
to prevent the repetition or continuance of any injury for 
which an action for damages had been brought ; but as it 
conferred no power to grant an injunction against a 
threatened injury, and as the Court of Chancery had always 
been resorted to in injunctions, the Common Law Courts 
were seldom required to exercise the powers conferred on 
them. 
4. Where Equity lends its aid to perpetuate Testimony, — Here 
Equity's assistance was most beneficial. The nature of it 
will be best illustrated by an example : A devisee under a 
will had no means at law, unless the heir immediately con- 
tested the validity of the will, of establishing his title, — the 
probate of the will in the Ecclesiastical Courts only estab- 
lishing it as to the personalty. The heir might lie by and 
wait until the evidence in support of the due execution of 
the will, the sanity of the testator, and other points was 
lost, and then take proceedings against the devisee to upset 
his title imder the will. Under these circumstances the 
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devisee was able to take proceedings in Equity "to have 
the will established" by examining the witnesses thereto, 
their evidence being taken down and filed in the Court; 
and then, if in the future the heir contested the will, and 
the witnesses were dead, their evidence in support was suffi- 
cient to prevent the will being upset. This is only an 
illustration, you will bear in mind. The proceedings can 
be taken in any case in which there is danger of losing 
evidence before the matter to which it relates can be made 
the subject of judicial investigation. A remainderman 
often takes these proceedings, as he is unable at once to 
prove his title. Formerly evidence could only be perpetu- 
ated with regard to property ; but by Lord Cottenham's Act 
(5 & 6 Vict. c. 69), perpetuation of testimony is allowed in 
regard to honours^ titles^ dignities^ or offices^ as well as to all 
interests in property, real or personal. 
As to the third distinction — 

(3.) The method of procedure. This will appear in Chapter XIII., 
post. 

Points to note. 

I. How the saying that Equity abates the rigour of the law is 

fallacious. 

II. Whether or not it was true that Courts of Law followed the 

strict letter and not the spirit, and that in Equity alone the 
spirit was observed. 

m. Whether Equity's jurisdiction in accident^ mistake^ and fraud was 
exclusive of or concurrent with that of the Courts of Law. 

rV. The same question as to trusts. 

V. Explain the maxim " Equity follows the law," and how far the 
maxim is affected by sect. 25 of the Judicature Act, 1873. 



Chapter X.— Of the Limitation of Actions. 

Bemarks. 

Equally important with the last two Chapters is the present 
Chapter, which shows you the time within which various actions 
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must be brought under the provisions of the so-oalled ^' Statutes of 
Limitation/' — statutes which have been passed '* to preserve the pecu^e 
of the kingdom, and to prevent those innumerable perjuries which 
might ensue if a man were allowed to bring an action for an injury 
committed at any distance of time." (See p. 488.) These statutes 
are also based on the rule that a supine claimant who has slept on his 
rights is not to be assisted, the maxim being " vigilantibus non dormi^ 
entibu8 Jura suhveniunV^ — to the watchful and not to the sleepy do 
the laws come. 

In order the better to enable you to remember the times in which 
different actions must be brought, I append a table giving you the 
necessary information ; but first, I would draw your attention to one 
or two important points for you to remember. 

(a) The Statutes of Limitation relating to real property bar not 
only the remedy but also any rights possessed by the claimant ; while 
the statutes relating to personal property bar the remedy only, and 
not any right. Thus, if a watchmaker has repaired a watch he must 
bring his action for the repairs within six years, and if he does not do 
so his remedy to enforce payment of the repairs by action is gone ; if, 
however, the watchmaker had retained the watch, on which the law 
gives liiTn a lien, the fact that his debt was statute-barred would not 
prevent him retaining the watch until the debt was paid, though it 
would be otherwise if his action, which was barred, had been a real 
action. 

(b) In cases of disability in action brought to recover land, rent, or 
legacies, a certain additional time is allowed after the disability 
ceases ; whereas in actions having reference strictly to things personal, 
in cases of disability the claimant has the same time after the 
disability ceases as he would have had at the time of the cause of 
action accruing had he been under no disability. 

(c) The following constitute disabilities^ so as to prevent the Statutes 
of Limitation running while they last : — ^infancy, lunacy, or being 
non compos mentis^ coverture^ or the absence beyond the seas of the 
defendant, 

[Note that the absence abroad of the plaintiff is now no longer a 
disability, 19 & 20 Vict. e. 97, having abolished it as a 
disability in actions relating to personalty, and 37 & 38 Vict. 
c. 57, in actions relating to realty.] 
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(d) The attention of students who are reading the 7th edition of 
the Commentaries is particularly called to the provisions of 37 & 38 
Vict. c. 67 (The Eeal Property Limitation Act, 1874), which is not 
noticed therein, and which came into force on the 1st January, 1879. 
It cuts down the period for bringing actions to recover land, rent, 
and legacies from twenty to twelve years, and substitutes six years, 
after disability ceases, for ten years, and makes the outside period 
for bringing real actions, whether there is disability or not, thirty, 
instead of forty, years. 

(e) Statute-barred debts may be revived and made actionable by — 
(i) A written acknowledgment of the debt signed by the party to be 
charged, containing an unconditional promise to pay, or, if the promise 
is conditional, the plaintiff in bringing the action must prove that 
the condition has been performed ; (ii) Part-payment of the debt, or 
payment of any interest thereon. 

[N.B. — Acknowledgment of a statute-barred debt, or part-payment 
thereof, or payment of interest thereon, by one of several 
co-debtors or co-contractors, does not revive the debt as against 
the others.] 

(f ) To prevent the Statute of Limitations running against a debt 
(or to save the statute, as the phrase is), a claimant may issue a writ of 
summons and keep the claim alive by renewing the writ from time to 
time until he can serve the defendant. By doing this, the time will 
cease to run against him from the issue of the writ of summons. 

(g) The Statutes of Limitation do not run against express trusts^ 
unless the trust comes within the provisions of sect. 10 of the Eeal 
Property Limitation Act, 1874, which provides that "after 1st 
January, 1879, no proceeding shall be brought for any sum or legacy 
charged on land or rent and secured by express trusty or for arrears of 
rent or interest in respect of such sum or legacy, or damages in 
respect of such arrears, exc^ept within the same time as if there were no 
express trust, ^^ 

(h) So the Statutes of Limitation do not run in cases of concealed 
fraud until after the fraud is discovered, or might have been dis- 
covered by using due diligence, nor does Equity allow the claims of 
charities to be barred by these statutes. 
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LIMITATION OF ACTIONS. 



Subject-matter of Action. 



Bj Crown for lands or hereditameDts (except 
liberties or franchises), or for the profits 
thereof. 

Ditto by Duke of Cornwall (H. B. H. the 
Prince of Wales). 

Dower 



Advowsons 



Debt for rent upon any indenture of demise, 
or of covenant or debt, or any bond or 
other specialty, or debt or teire faeitu, upon 
recognizance. 

Share of the personal estate of an intestate . . 



Land or rent, mortgage-money or judgment 
debt, or any sum charged upon any land or 
rent, or any legacy or share of residue under 
a will. 



Foreclosure or redemption of mortgaged 
estates. 



Tithes 

Upon the case (except for slander), account, 
trespass, detinue, trover, repleyin, debt 
(without specialty), debt for arrears of rent 
and trespass quare clausum fregit, fines on 
copyholds, escape. 

Trespass for assault, battery, wounding and 
imprisonment 

Verbal slander 

On penal statutes — By Crown 

By common informer .... 

Trespass or case by the personal representa- 
tives of a deceased person for injury to his 
real estate committed within 6 calendar 
months before his death ; or for injury 
causing death under Lord Campbell's Act. 

Lifringement of copyright 



Time far bringing Action. 



60 years (9 Geo. 3, c. 16). 



60 years (23 & 24 Vict. o. 63). 

12 years, but only 6 years' arrears can 
be recovered (3 & 4 Will. 4, c. 27). 

3 successive aaverse incumbencies, or 
such further period as will make up 
60 years, not to exceed 100 years in 
all (3 & 4 Will. 4, c. 27). 

20 years; in case of disability same 
period after removal (3 & 4 WiiL 4, 
o. 42). 

20 years after right to receiye same 
accruing to person capable of giving 
discharge for same, or after part-pay- 
ment or acknowledgment (23 & 24 
Vict. o. 38). 

12 years. In case of disability 6 years 
are allowed after disability ceases, 
but the action must be brought with- 
in 30 years. 

{^N.B. — ^The times in these oases were 
formerly respectiyely 20, 10, and 40 
years. The alteration was effected 
by 37 & 38 Vict. o. 57, which came 
into operation on the Ist Jan., 1879.] 

12 years (37 & 38 Vict. e. 67). 

[^N.B. — There is no extra time allowed 
for disability in these cases. (See 
Kinsman y. Souse, 50 L. J., Ch. and 
Forster y. Faterson, 50 L. J., Ch. 

6 years (55 Geo. 3, c. 127). 

6 years; in case of disability same 
period after removal (21 Jac. 1, c. 16). 



4 years; in case of disability same 
period after removal (21 Jac. I, c. 16). 

2 years ; in case of disability same 
period after remoyal (21 Jac. 1, o. 16). 

2 years. 

1 year. 

1 year from death (3 & 4 WIU. 4, c. 42, 
and 9 & 10 Vict. o. 93). 



1 year (5 & 6 Vict. c. 45). 
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Subject-niAtter of Action. 



Trespass or case against the personal repre- 
sentative of a deceased person for anj 
wrong done by him, within 6 calendar? 
months before his death, to the real or per- 
sonal estate of another. 

Against magistrates for some act done by 
them in the exercise of their jurisdiction. 



Time for bringing Action. 



6 calendar months after representa- 
tives have taken upon themselves 
administration (3 & 4 Will. 4, c. 42). 



6 calendar months (11 & 12 Vict. o. 
44 ; 3 months if a stipendiary magis- 
trate; 2& 3 Vict. c. 71). 



Test Paper to work out. 

1 . Define " an action." To what divisions are actions subject P 

2. Distinguish clearly (a) trespass, and trespass on the case; (b) 
trover and detinue ; (c) transitory and local actions ; (d) libel and 
slander. 

3. Give the exceptions to the maxim " personal actions of tort die 
with the person." 

4. GKve fully the provisions of Lord Campbell's Act (9 & 10 Vict. 
0. 93), and discuss its effect on the former law. 

6. What are the three ways in which one man may injure another's 
reputation ? 

6. Distinguish in connection with ouster (a) abatement and intru- 
sion ; (b) disseisin and deforcement. 

7. WTii/ is it that a servant cannot bring an action for injuries 
caused to his master ? 

8. What are the four kinds of relief afforded in equity. 

9. Under what circumstances does equity allow testimony to be 
perpetuated? And how was the right extended by 5 & 6 Vict. 
0.69? 

10. Within what time must the following actions be brought — 
(a) debt; (b) covenant; (c) fraud; (d) illegal distress; (e) libel; 
(f) slander; (g) false imprisonment; (h) for a penalty under a 
statute ? 
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Twelfth Week's Work. 

Book V. 

Chapter XI. — Of ProceedingB in an Action. 

„ XII. — Of Motions and Incidental Proceedings^ 

and herein of Prerogative Writs, 
„ XHI. — Proceedings in the Chancery Division. 
„ XIV. — Proceedings in the Probate^ Divorce and 

Admiralty Division, 
„ XV. — Of Proceedings affecting the Croum, 



This week's work must be carefully gone through, because it bears 
on subjects on which questions may very likely be put, and also 
because, even if a knowledge of the Chapters is not very essential for 
the purposes of the Intermediate, yet the subjects treated of must be 
thoroughly known before you go in for the Final, and the knowledge 
will be better acquired now than later on. 

I propose to give you an epitome of each of these Chapters, as they 
are, perhaps, somewhat difficult to understand. 

Chapter ZI.— Of Proceedings in an Action. 

SiEMARKS. 

Tou will remember that the ordinary means of redressing a wrong 
and enforcing a right is by action taken in the proper Court. And 
now, subject to certain exceptions which will be treated of by and by, 
all actions under the Judicature Acts and Rules are carried on much 
in the same way. 

These proceedings are treated of by the author of the Commentaries 
under six heads, each of which I will now take in their order, and the 
first is — 

I. The Process (i, e., the commencement of proceedings by which a 
man is brought into a temporal Court). — ^AU actions now 
commence with a writ of summons, a letter missive from the 
Sovereign, calling on the defendant to enter an appearance to 
the action within eight days of its being served upon him. 
The writ must be entitled in the Division in which the action 
is intended to be heard, and the judge's name must also be 
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added in the Chancery Division, and must be tested in the 
name of the Lord Chancellor, or, if his office be vacant, in the 
name of the Lord Chief Justice of England. On the back of 
it must appear the proper indorsements, which may be thus 
divided :— 

(a) Indorsement of claim, showing what the plaintiff is suing 
for. This may be either a general one, e. g. the plaintiff daims 
damages for libel, or it may be a special one, setting out pre- 
cisely what the plaintiff's claim is; but this latter is only 
allowed when he is suing for a debt of a fixed and liquidated 
amount, as for the price of goods sold and delivered, or a sum 
due on a promissory note ; this special indorsement must be 
followed by an indorsement as to costs, stating that if the 
defendant pays debt and so much for costs, within four days, 
all further proceedings will be stayed. 

[Note. — The advantage of this special indorsement is two- 
fold; first, if the defendant does not appear, final judgment 
may be signed against him and execution issued without any 
further steps being taken in the action ; secondly, if he does 
appear, the plaintiff can, if he thinks the appearance is entered 
for the purpose of delay only, apply under Order XIV. for an 
order that he be entitled to sign judgment, notwithstanding 
the appearance ; an order he will obtain, unless the defendant 
is prepared to show that he has a defence on the merits, or is 
ready to pay the money sued for into Court.] 

(b) The indorsement of address, showing the names and places 
of business of the plaintiff's solicitor, and of the London agent 
issuing the writ, if one, and an address for service within three 
miles of the Eoyal Courts of Justice. If issued by the 
plaintiff in person his name and address must appear, and 
also an address for service within the above radius. 

(c) The indorsement of service, showing when the writ was 
served, and by whom. This must be made within three days 
of the service, otherwise advantage of neglect to appear (of 
which more directly) cannot be taken. 

Further, if the plaintiff sue, or the defendant is sued, in a repre- 
sentative capacity, e.g. as executor or trustee, this fact must also 
appear as an indorsement. 

Not only is it necessary to take care to have the writ properly in- 
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doned, but also to see that the proper persons are made plaintifPs and 
defendants to the action, and the present rule as to who may be made 
parties to actions is a verj wide one, viz., " that all persons in whom 
or against whom the right to relief is alleged to exist, whether jointly, 
severally, or in the alternative, may be made parties to an action." 
This rule is followed by others which, in effect, provide that if any 
persons are wrongly joined, or improperly omitted, the misjoinder or 
nonjoinder is not fatal to the action, as formerly, but the necessary 
amendment may be made by adding or striking out names as the case 
requires, subject, of course, to the payment of such costs as the judge 
may order, and subject to the rule that no one maybe added as plain- 
tiff without his consent. 

The writ, being properly indorsed and the parties being properly 
selected, is issued by being sealed by the proper officer. The place of 
issue is either London or one of the district registries established under 
the Judicature provisions for the convenience of country suitors. 

The next step is to serve the defendant with a copy of the writ, 
producing the original if he asks to see it ; owing to the fact that a 
defendant served with a writ can insist on seeing the original writ, if 
he likes, it is desirable, when there are several defendants, or if only 
one, when it is not known where he is, to issue concurrent writs, or 
duplicate originals as they are termed. 

[N.B. — From this you will gather that the object of issuing con- 
current icrits is to facilitate service.] 

The service must be effected within a ye€u: of the date of the writ 
being issued, for writs are only in force for twelve months, and if 
within this time the service cannot be effected, the writ must, in order 
to keep it alive, before its expiring, be renewed; this renewal, which 
can oidy now be made by leave of the judge, lasts for six months, but 
may be repeated every six months, on leave being obtained, till service 
can be effected. 

[Note. — The object of renewing writs is to prevent the Statute of 
limitations running against the claim. See ante^ p. 263.] 

The service of a writ should he personal on the defendant or on his 
solicitor, if the latter agrees to accept service and enters an appearance ; 
but if the plaintiff cannot effect " prompt personal service," he can 
obtain an order for " substituted service," t. e, allowing him to serve 
it on some one else {e,g, the wife of the defendant), or to send it 
through the post. 
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The next step is the defendant's appearance (note the origin of this 
term, p. 60/)) to the action, by his filing a memorandum giving the 
necessary information in the proper office, and by then giving notice 
of his appearance to the plaintifiF. [Note. — This notice is required in 
all actions now, under Rules, April, 1880.] 

In default of appearance by the defendant, the plaintiff, in common 
law actions, signs judgment, interlocutory or final, as the case may be, 
i. e. according to whether the claim is for a liquidated amount or for 
unliquidated damages ; thus, if the claim if for a debt, final judgment 
could be signed, but if for unliquidated damages, interlocutory judg- 
ment only could be signed, and the damages would have to be assessed 
hy a jury on a icrit of inquiry before the sheriff ; or if the damages are 
a mere question of calculation, then on an order of reference before a 
master or referee, and ultimately final judgment signed for the amount 
found due. 

Should the defendant show an inclination, as he sometimes does at 
this stage of the action, to go abroad to avoid the plaintiff's claim, the 
plaintiff can obtain an order, corresponding to the old writ to hold to 
bail, and the Chancery writ of ne exeat regnOy that he be arrested for 
six months, or until he give satisfactory security not to leave England 
without the Court's consent. In support of his application the plain- 
tiff must show (a) that the debt or amount claimed is 60/. or upwards ; 
(b) that there is probable cause for believing that the defendant is 
about to go abroad ; (c) that the plaintiff will be prejudiced by the 
defendant's absence. (This last is not necessary if the action is for a 
penalty arising otherwise than out of contract.) 

Presuming the defendant appears to the action, we come to the 
second head treated of, namely : — 

II. The Pleadings. — "A series of mutual allegations which the 
parties are allowed to interchange with a view to the develop- 
ment of the point in controversy between them." The Judi- 
cature Acts and Rules establish one system of pleading, f rkmed 
principally from the rules before in force in the Admiralty 
Court ; and first comes — 

(a) The statement of claim ^ showing precisely, and as shortly 
as possible, the nature of the plaintiff's claim. It must be 
delivered within six iceeks of the defendant's appearance, other- 
wise the defendant can obtain judgment dismissing the action 
' for want of prosecution. 



270 THE INTERMEDIATE LAW EXAMINATION MADE EAST. 

In addition to the title of the action the statement shows 
where the plaintiff wishes the trial to take place, and if he 
name no place, the trial will be laid in Middlesex, the defen- 
dant always having the right to apply for a change of venue. 
Next comes 

(b) The statement of defence. This must be delivered by the 
defendant within eight days of the delivery of the statement 
of claim, and shows what defence he has to the plaintiff's 
claim. Default in delivering this statement subjects the de- 
fendant to judgment, final or interlocutory, as the case may 
be, being signed against him. The defendant may meet the 
action on its merits, when his defence will properly be called 
a pleading^ and will be either by way of traverse (or denial), or 
by way of confession and avoidance. Take an example: A. 
sues B. for money lent, and B. says that the money never 
was lent him ; this is a traverse plea ; but if B. had said that 
it had been lent him, but that he had paid it back, or that 
A. had released him from the loan, this would be a plea in 
confession and avoidance. Instead of thus meeting the action 
on its merits, the defendant may demur to the statement of 
claim, that is, say that it shows no legal right to relief. Thus, 
if an action is brought against an infant for goods supplied to 
him (not being necessaries), his proper defence would be 
demurrer^ as, while admitting the contract, he says that he is 
imder no legal obligation in respect of it, as he was an infant 
at the time. 

The defendant's defence often takes the form of a set^off^ or 
counter-claim, a mode of defeating the claim of the plaintiff 
particularly encouraged by the provisions of the Judicature 
Acts and Rules, under which a defendant can raise as his 
defence '* any right or claim " he may have against the 
plaintiff, and for which he could bring a separate action, and 
thereby defeat the plaintiff's claim wholly or in part, and if 
there is a balance found due to the defendant, judgment may 
pass in his favour for the amount. The third pleading is — 

(c) The statement of reply by the plaintiff, which he delivers 
within three weeks of receipt of the. statement of defence. In 
this reply the plaintiff meets the defence, either by denying 
or confessing and avoiding it. After the reply no further 
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pleading can be put in except by leave ; and when put in it 
has no distinctive name. The pleadings go on until an issue 
{i. e. a statement on one side, and a denial on the other side) is 
arrived at, and joinder of issue takes place, and the pleadings 
are closed ; and this brings you to the third head, namely — 
III. The Trial and Evidence. — Within six weeks of the close of 
the pleadings the plaintiff gives the defendant notice of trial, 
stating the place and day of trial ; and this notice also specifies 
in which of the various modes allowed under the Judicature 
Eules for the trial of actions {see post ^ p. 275), he wishes the 
action to be tried. Presuming that he chooses a judge and 
jury trial, as he usually does in common law actions, — and 
even if he does not, and there is a question of fact to be 
decided, the defendant can insist on a jury trial, — the cause is 
then entered for trials the parties prepare their briefs, get ready 
* their cases, subpoena their witnesses, give the necessary notices 
to the opposite side to produce or to inspect and admit docu- 
ments, and instruct their counsel, so as to be in readiness when 
the cause is called on in its turn at the particular assizes or 
sittings for which notice of trial was given. You must now 
suppose the day of trial to have arrived, and that the parties 
are ready in Court with their counsel, solicitors, and witnesses. 
The case is called. The judge looks at the I^isi prius record^ 
which contains a transcript or copy of the pleadings, and from 
which he sees what the nature of the claim is, and what 
defence there is to it, and thus ascertains what has to be 
proved by the parties; and while he is doing this, ^jury of 
twelve are called and sworn to try the case. Each juryman is 
called separately, and, if either party has any objection to his 
trying the case, he must challenge him. Challenges are of two 
kinds — ^viz. : — 

(a) Challenge to the array — when objection is taken to the 
whole panel of jurymen on account of some partiality or 
default alleged against the sheriff who prepared it ; this is a 
principal challenge, which, if proved, must be allowed ; or on 
account of some probable partiality or bias, — as that the son of 
the sheriff married the daughter of the adverse party; and 
this is a challenge to the favour, and is at the discretion of the 
judge to allow it or not as he likes. 
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(b) Challenge to tlie ;>o//— when objection is taken to some 
particular juror or jurors. And these chaUenges are of four 
kinds, viz. :— (I) Propter honoris re8p€ctum,—BA where a lord 
of parliament is impannelled as a juror; (i) Propter defectum,— 
as where a female or an alien is impannelled, or where the 
juryman has not the necessary qualification to act [note 
carefully this qualification, p. 543] ; (3) Propter affectum, for 
suspicion of bias or partiality,— as where a juror is of kin 
(within the ninth degree) to the adverse party, or is his master, 
servant, steward, or solicitor, or has taken money for his 
verdict,— these are principal challenges ; or that there is an 
acquaintance between the juror and the adverse party,— this is 
a challenge to i\iQ favour ; (4) Propter delictum,— qa where a 
juror has been convicted of crime. 
When twelve men have eventually been selected they are sworn 
" to well and truly try the issue between the parties, and a true 
verdict give according to the evidence." The case commences by the 
pleadings being opened by the junior counsel for the plaintiff : that 
is, the junior counsel states shortly the effect of the plaintiff's claim, 
and the defendant's defence, and the proof of the case is proceeded 
with. The plaintiff's case is generally first stated to the jury, 
his witnesses examined, cross- and re-examined; then the defen- 
dant's case is put in the same way before the jury, and his counsel 
sums up, and the plaintiff's counsel replies on the whole case. The 
judge sums up the case to the jury, drawing their attention to its 
leading features and crucial points. The jury consider the case, and 
through their foreman deliver their verdict (t. e, their unanimous 
decision on the facts referred to them), which may either be a general 
one — i. e. in favour of the plaintiff or defendant generally ; or a special 
one — t. e. they find that such and such things are the facts, but being 
unable to say from those facts which party is entitled to their verdict 
leave the judge to pronounce judgment. The plaintiff must be pre- 
sent when the verdict is given, and, if absent, no verdict can pass, and 
the plaintiff is said to be nonsuited, and, prior to the Judicature Rules 
commg into force, he could commence his action over again, and, 
being armed with better evidence, possibly succeed ; but now a judg- 
ment of nonsuit is equivalent to a verdict for the defendant, unless the 
Court otherwise orders (as it usually does). I say that generally the 
plaintiff first states his case, because it is not always so, the rule being 
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that "he has the right to begin on whom the burden of proof lies," 
or, in other words, he against whom verdict would be given if no 
evidence at all was adduced : and if the burden of proof lies on the 
defendant, then he begins, — as, for example, if the action were on a 
bill of exchange which the defendant indorsed to the plaintiflE, and his 
defence is that he received no value, as the law presumes that value is 
given for such instruments, it lies on the defendant to prove that this 
was not so in the particular case, and he will consequently begin. 
The right to begin is an important right, as it carries with it, if wit- 
nesses are called by the other side, the right to reply, and thus the 
last word with the jury. 

Before going further, it is necessary to go back a little and add a 
few words on the proof or evidence given by the parties, and the fol- 
lowing points are important for your purpose : — 

(a) Evidence is either written or parol. Written or documentary 
evidence consists of records, deeds, or other writings ; while parol evi- 
dence is the evidence of witnesses personally appearing in the Court 
and deposing to what they know on the subject in question. 

(b) If before the hearing a witness is likely to die or go abroad, his 
evidence can be taken de bene esse, or conditionally under a commission 
or before a master, and then, if he cannot attend at the trial, the 
evidence can be read. 

(c) The evidence in common law actions has always been taken vivd 
voce in open Court at the hearing ; while in Chancery actions the evi- 
dence was nearly always taken by means of affidavits filed before the 
hearing. Now, by the Judicature Rules, the evidence in all cases is 
to be vivd voce at the hearing, unless the parties agree (as they may) 
to take it by affidavit, — a course rarely adopted in common law 
actions. 

(d) The presence of the witnesses in the ca^e is compelled by means 
of writs of subpoena served upon them. The subpoenas may be sub* 
posnas ad testificandum — i, e, to give evidence only ; or subpoenas duces 
tecum — i. e. to produce documents as well. 

(e) A person subpoenaed to give evidence and not appearing at the 
trial is liable to be attached and put in prison for contempt of Court, 
and is also liable in damages to the person subpoenaing him for the 
loss sustained by his non-attendance. 

(f) Although formerly the parties themselves, persons interested in 
the action, although not parties, husbands or wives of parties, and 

G. T 
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criminals, could not give eyidenee in dvil actions, fhej can, and must, 
if required, now under the various Evidence Acts passed in the pre- 
sent reign, give evidence ; but neither a husband nor a wife can be 
compelled to disclose any fact communicated by the one to the other 
during marriage. 

(g) Again, although formerly a person unless he believed in a God 
who would punish in the next world could not be sworn as a witness, 
yet now, if the judge who tries the action is satisfied that an oath 
would have no binding effect on a witness's conscience, he may direct 
him to make a solemn declaration that his evidence shall be true, and 
if it prove false he will be subject to all the penalties of perjury. 
(32 & 33 Viet. c. 68.) 

(h) A witness is bound to answer all questions put to him relating 
to the matters in dispute, unless they would subject him to some 
criminal prosecution or forfeiture. 

(i) A counsel or solicitor witness cannot be compelled to divulge 
the secrets of his client ; nor can official persons be compelled to dis- 
close matter prejudicial to the community. 

(j) If a witness turns out adverse to the party calling him, his evi- 
dence may be contradicted by showing (by leave of the judge) that he 
has previously made statements inconsistent with his evidence, or 
(without leave) by calling other witnesses. 

(k) One witness is generally sufficient ; but in cases of breach of 
promise of marriage the plaintiff's evidence must, in order to enable 
her (or him) to recover, be corroborated ; and two witnesses to the 
same facts are, of course, in all cases desirabk. 

(1) The best evidence that can be had must be given; and this 
brings you to another division of evidence, namely, into (a) primary; 
and (b) secondart/ evidence. 

(m) Primary evidence is the best that can be obtained. Thus 
primary evidence of a deed consists in production of the deed itself. 
All falling short of primary evidence is called secondary. Thus a 
copy or draft of a deed is secondary evidence only ; and it is a rule of 
law that secondary evidence (of which it is said there are no degrees) 
can never be given until the party wishing to give it has done his 
utmost to produce primary evidence. Thus a copy of a deed in the 
possession of the other party cannot be put in, imless notice to produce 
it has been given, and that notice has not been complied with. 

(n) Deeds and other writings may generally be proved to be 



COURSE OF READING. 275 

genuine by the admission of the other party. The admission of 
documents is obtained by the person holding them and intending to 
put them in evidence calUng upon the other party to come and inspect 
and admit them. 

(o) In the case of instruments, however, to which attestation is 
absolutely necessary {e.g, deeds executed under powers, conveyances 
under the Mortmain Act, bills of sale), the admission of the other 
side is not sufficient, but the attesting witness must be called to prove 
the execution of the instrument, and if he is dead, evidence of his 
death and of his handwriting must be given. 

(p) Hearsay evidence — L e, statements made out of Court by persons 
not parties to the action — is not generally admissible, as the person 
making the statement did not make it under the sanction of an oath, 
and was not subject to cross-examination. 

(q) In the following cases, however, hearsay evidence is admissible : 
— (i) Where it formed a part of the res gestce (see illustration given 
on p. 663 ) ; (ii) Upon question^ of pedigree, custom, or boundary ; 
(iii) Where the statement was reduced into writing, and was made 
either in discharge of duty or in the course of business, or was against 
the interest of the person making it, and in either case the person 
making the statement is dead ; (iv) Where the plaintifE or defendant 
was present when the statement was made. (For reason of this, see 
p. 564.) 

(r) If the genuineness of handwriting is disputed, it may be proved 
by (a) comparing it with other handwriting proved to the judge's 
satisfaction to be genuine ; or (b) by the opinion of any person who 
is acquainted with the handwriting. 

The other modes in which actions may be tried besides by judge 
and jury are — (1) By judge or judges alone; (2) By judge or 
judges, sitting with .assessors ; (3) By an official or special referee, 
sitting with or without assessors. (See as to these pp. 573 — 576.) 

The fourth step is — 

rV. The Judgment. — The jury having given their verdict, judgment 
is signed by the successful party, but before signing judgment 
certain steps may be taken by the party who has failed, a few 
words as to which must be added. 

(a) The unsuccessful party may apply to a divisional Court 

t2 



276 THE INTERMEDIATE tAW EXAMIKATIOX MADE EAST. 

of the High Court for a new trial, and he may base his appli- 
cation on any one or more of the following gronnds : — 

(i) That the jury has flagrantly misbehaved, e. g. that 

they tossed up for a verdict ; 
(ii) That the verdict is against the weight of evidence ; 
(iii) That the damages awarded are absurdly large or 

small; 
(iv) That there was surprise ; 

(v) That the judge made some mistake in admitting 
or rejecting evidence, or in ruling on some point 

of law. 

[Note. — ^This last formerly gave a new trial as 
of right, but not now, for the party applying must, 
in addition to showing the mistake of the judge, 
show that by it some substantial miscarriage of 
justice has occurred.] 
If a new trial is allowed the case is heard before another 

jury. 

[N.B. — The application for a new trial is made to the Court 
of Appeal if the trial took place before a judge without 
a jury.] 

(b) The defendant may, when the verdict is against him, 
apply by motion to a divisional Court to arrest judgmenty i. e. 
to prevent judgment being signed, on the ground that though 
the plaintiff has the verdict, he is not, as shown upon the face 
of the record, entitled to judgment. In reply, the plaintiff 
has the right to suggest the facts, and so remedy the defect. 

(c) The plaintiff when the verdict is against him, can apply 
to a divisional Court to be allowed to sign judgment non 
obstante reredicto (notwithstanding the defendant has the 
verdict), on the ground that the defendant admitted himself 
to be wrong, and has obtained a verdict on a pleading which 
did not better his case. On getting leave the defendant may 
enter a suggestion of facts which, if true, would remedy the 
defect in his pleadings. 

(d) On application by either party the Court may order a 
repleader where the issue has been joined on a fact wholly 
immaterial or insufficient to determine the right, so that the 
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Court cannot know for whom judgment ought to be given. 
When the order is made the pleadings commence over again 
from the point where the first fault was made. 

Eventually judgment in the action is signedy i,e. the successful 
party obtains a certificate of the fact that judgment has been given in 
his favour and entered. 

This is the usual way of obtaining judgment, viz., on a verdict, 
after proceeding through the regular course of an action from begin- 
ning to end ; but judgment for either party may also be more quickly 
obtained on demurrer or special case, and for the plaintiff on the defen- 
dant's confession (when he executes a cognovit actionem or warrant of 
attorney) or default, and for the defendant on a judgment of nonsuit, 
or nolle prosequi. 

Judgments are either final, when no further step need be taken, but 
execution can issue at once, or interlocutory, when some such further 
step is required in order to ascertain the amount for which execution 
can issue. As to the mode in which damages axe assessed under an 
interlocutory judgment, see ante, p. 269 ; and notice very particularly 
the course of procedure which is adopted by the sheriff imder a writ 
of inquiry sent down to him. Notice also the mode in which warrants 
of attorney and cognovits must be executed under the Debtors Act, 
1869. (See p. 687, n.) 

The judgment debt must of course be paid, and to enforce payment 
execution against the judgment debtor's property issues. 

Lastly, judgments carry interest at four per cent, per annum from 
the time of being entered, imder 1 & 2 Vict. c. 110. 

As to the Costs of an Action. — Prior to the Judicature Acts and 
Rules, the rule at common law was, that costs generally followed the 
event, while in the Court of Chancery, the costs were always at the 
discretion of the judge — a discretion generally exercised in favour of 
the person who, on the whole, was successful. 

This remains much the same under the Judicature Acts and Eules, 
for costs are left to the judge's discretion ; but when the trial is by 
jury (as usually at common law), they are to follow the event, unless 
for some good reason, shown at the trial, a contrary order is made. 
In actions, however, which can be commenced in the county court, 
the plaintiff, although successful in the High Court, gets no costs, 
tmless he recover more than 20/. on contract, or more than 10/. in 
tort, or unless the judge certifies for costs; but in actions which 
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cannot be oommenoed in the oounty oonrt the plaintiff gets his costs, 
even although he get one farthing damages only, unless the judge 
deprives him at the trial of his costs. (See ante, p. 224, aa to actions 
not triable in the county court.) 

The next subject is — 

V. Execution.— Generally judgment is sufficient to induce the per- 
son to do what the law has commanded him ; but in some 
cases (where the person ordered is foolish or has no means) it 
is necessary to proceed further and compel observance of the 
judgment by execution, by means of which the debtor's pro- 
perty will be made applicable to meet the judgment. Execu- 
tion is enforced by means of writSy of which there are several 
kinds: 
1. Fieri facia^.—Thla is the usual writ used to enforce a judgment 
for a sum of money, no matter from whom due. It commands 
the sheriff that of the debtor's goods " he cause to be made " 
(hence the writ's name) " £ — , the amount of the judgment, 
with interest at four pounds per centum, and that he make 
return the writ (with the money) to the person suing it out." 

The following are some, perhaps the most important, points 
connected with fi, fa, writs : — 

(a) The sheriff enters the debtor's premises in a peaceable 
manner ; for he must not, unless the execution is at the Crown's 
writ, and then only after request to open, break open an outer 
door, though he may when once in break open all inner doors. 
The entry must be made on some week day. 

(b) The sheriff takes with him an assistant, who makes an 
inventory of the goods, which are then removed and sold. 

(o) The following property cannot be seized under Q,fi. fa, : — 
(i) Bedding, wearing apparel, and tools of trade up to 5/.; 
(ii) Fixtures affixed to the freehold; (iii) Roots, straw and 
manure, when there is a covenant that they shall be consumed 
on the premises, or, if seized, they must only be sold on condi- 
tion that they are to be consumed by the purchaser On the 
premises ; (iv) Goods of a stranger. [N.B.-Compare this 
with the things privHeged from distress, ante, p. 215.] 

W iiefore seUing, the sheriff must pay to the landlord one 
year s arrears of rent (or if for any less term than a year, then 
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four terms* arrears — e. g. four months, or four weeks). He 
must also pay one year's Queen's taxes (if due). 

(e) The sheriff may seize loose money and securities for 
money {e. g. bills, notes, cheques, &c.), and, if necessary, 
bring an action on such securities to recover the amount due 
upon them. 

(f ) If the sheriff cannot sell he makes a return to that effect, 
and the judgment creditor is entitled to a writ of venditioni 
exponaSy which commands the sheriff to sell at all risks, and at 
any price. 

(g) A sale by the sheriff is good against everyone ; and so 
a sale by the debtor of the goods is binding if made bond fide 
at any time before the sheriff has seized, although he has the 
writ in his possession to execute (19 & 20 Vict. c. 97). 

(h) If some third person makes claim to the possession of 
the goods seized, the sheriff can interplead — i. e. compel the exe- 
cution creditor and the claimant to fight out the matter between 
themselves. 

(i) If the sheriff returns that the debtor is a clergyman, and 
has no lay fee within his district, the creditor obtains a writ 
sequestrari facias de bonis ecclesiasticis addressed to the bishop, 
imder which the bishop enters and sequesters the profits of the 
living to meet the debt, paying the parson (or some substitute 
for him) a certain sum for performing the services. This writ 
corresponds to the old writ of levari facias^ — ^a writ used to 
obtain the rents and profits of a debtor's land prior to the lands 
themselves being allowed to be taken under the writ of elegit 
(to be next considered), given by 13 Edw. I. c. 18. 
2. Elegit. — Also used to enforce judgments for payment of money. 
The writ was given in the year 1285, and by the statute just 
mentioned. It is addressed to the sheriff, and his duties imder 
it axe — 

(a) First to empanel a jury, who appraise the debtor's goods 
(except oxen and beasts of the plough, which are not affected 
by the writ) and value his lands and tenements (except ad vow- 
sons in gross, glebe lands, and rents seek). 

(b) The sheriff then delivers the goods to the creditor at 
their assessed value, and if they are insufficient, delivers the 
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kgaly not the adualy possession to the creditor, who beoomes a 
tenant by elegit^ and keeps possession until his debt and all 
costs are paid, or if he prefers he can apply to the Court for a 
sale of the debtor's interest in the lands (27 & 28 Vict. c. 112). 

(c) Until the sheriflE actually seizes, the debtor may sell his 
lands to a bond fide purchaser for value, whose title will be 
protected under 27 & 28 Vict. c. 1 12. 

(d) Prior to 1838 only half the freehold lands could be taken 
under this writ, and no copyholds; but by 1 & 2 Vict. c. 110, 
passed in that year, the whole of the lands, tenements, and 
hereditaments can be taken, including copyholds and lands 
over which the debtor has a sole disposing power, and including 
also reversions and rent-charges. 

3. Distringas, — Used to enforce the specific delivery up of goods 

ordered to be delivered up in an action of detinue. Under 
this writ the sheriff distrains the defendant's goods until the 
chattel ordered to be delivered is forthcoming. 

4. Possession, — Used to enforce delivery of possession under a judg- 

ment for the recovery of land. Under this writ the sheriff 
enters on the land or house (if necessary, breaking open an 
outer door) and gives the plaintiff possession. 

Other remedies open to a judgment creditor to obtain pay- 
ment are by means of either (a) a charging order ; or (b) a 
garnishee order. 

(a) A charging order, — Suppose A. has got judgment for 
100/. against B. B. has no goods or lands which can be 
seized under a /. fa. or elegit^ and he refuses to pay. A., on 
discovering that B. has some stock or some funds in Court 
standing in his name, has the right to apply to a judge for an 
order that the stock or funds stand charged with payment of 
the debt ; and if the judgment is not met within six months 
from the date of the order, A. can obtain directions enabling 
him to sell the stock and pay himself debt and costs. 

(b) A garnishee order, — Suppose the sdine case of A. having 
got judgment for 100/. against B., and that 0. owes B. 50/., 
A. can obtain an order attaching the debt due from C, and 
imless C. shows some good reason to the contrary, he must pay 
the debt to A. in part satisfaction of the judgment debt, and 
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if he refuses, execution at A.'s suit may issue against him. 
C. is in this case the garnishee. 
The sixth and last step' in an ordinary common law action is — 

VI. Appeal (this is treated of as the sixth head in the 8th ed., see 

p. 603). — A party dissatisfied with the judgment of the 

High Court may appeal to Her Majesty's Court of Appeal. 

The following points on the subject are useful for your 
purpose : — 

(a) The appeal is by way of motion to the Court of Appeal, 
made within the proper time, and upon proper notice being 
given to the other side. 

(b) The appeal is in the nature of a re-hearing before three 
judges, if from final decisions, and in' other cases before two 
judges. 

(c) One judge in the Court of Appeal has jurisdiction only 
to decide mere incidental questions respecting the appeal. 

(d) The appeal does not operate as a stay of proceedings 
under the judgment of the Court below, imless so ordered. 

(e) The Court of Appeal either confirms the decision from 
below or reverses it, or may order a new trial to be had. If 
two judges hear the appeal, and one is in favour of, and the 
other against, the decision below, the decision is deemed con- 
firmed. 

(f) The Court of Appeal is composed of six ordinary judges 
and five ex offid,o judges, as has been already mentioned ante^ 
p. 256. 

(g) Any decision may be appealed against, excepting those 
which are declared to be final, and exceptiag orders as to costs^ 
and orders made by consent 

(h) The costs in the Courts of Appeal are at the discretion 

of the Court, but are almost always given to the successful 

party. 

If dissatisfied with the decision of the Court of Appeal, either party 

has an ultimate appeal to the House of Jjords, the appeal being by 

way of petition, setting out all the proceedings in the Court below, 

praying that the matter of the judgment appealed against may be 

reviewed, in order that what is right may be done in the matter. 
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Points to note. 

I. Under what ciroamstanoes our law terms originated^ and whether 

these terms still exist for all or any purposes or purpose. 

II. Whether the sittings in London are continuous throughout the 

year or not. 

m. What vacations at present exist. 

IV. How, prior to the Judicature Acts coining into operation, pro- 
ceedings in the following Courts were respectively commenced : 
— Courts of Common Law, Court of Chancery, Admiralty 
Court, Court of Divorce, and Court of Probate ; and how siaoe 
these Acts came into force. 

Y. What the regular and orderly parts of an action are. 

VI. T)iBtingmah mesne process €Jid final process. 

Yii. With what writ, in olden days, the process of an action com- 
menced. 

Viii. What the object of the establishment of district registries was, 
and how far proceedings may go on in these registries. 

IX. Whether or not, at the present time, a plaintiff can commence 

his action in which Division of the High Court he pleases. 

X. What the result is if the plaintiff commence his action in a wrong 

Division. 

XI. What the result is if , on a specially indorsed writ, the plaintif 

insert too large a sum for costs. 

XII. How writs against corporations are served. 

XIII. Under what circumstances leave can be obtained to issue and 
serve a writ on a defendant abroad. 

XIV. What the practice was, up to 1852, when the defendant in a . 
common law action failed to appear. 

XV. What benefit a plaintiff derives by specially indorsing his writ 

with a claim for an account. 

XVI. What was meant by a special pleading. 
XVn. What the object of the pleadings in an action is. 
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XViil. What an " issue *' is, and how issues of law and fact differ. 

XIX. Distinguish (a) demurrer and defence proper, (b) dilatory and 
peremptory pleas, (o) pleas to the jurisdiction, and pleas of 
suspension. 

XX. By what other name peremptory pleas are known. 

XXI. What the " general issue " pleas were in an action of tort 
and contract respectively, and whether those pleas are now 
allowed. 

XXH. What the distinction is between (a) pleas in discharge and in 
justification, (b) traverse pleas, and pleas in confession and 
avoidance. 

XXIII. What a defence of set-off is, and under what circumstances 
allowed under the Judicature Acts, and to what defence under 
the civil law it corresponds. 

XXIV. Under what circumstances the following defences can be 
pleaded (a) tender, (b) payment of money into court, 
(c) estoppel. 

XXV. What, in connection with defences to actions, the doctrine of 
colour^ express and implied, was. How affected by 15 & 16 
Vict. c. 76. 

XXVI. What the plaintiff's course was prior to the Judicature Acts 
when the defendant misapprehended the cause of action, and 
what his course is imder those Acts. 

XXVn. Under what circimistances the pleadings axe deemed closed. 

XXVIII. Prior to the Judicature Acts, by what names the various 
pleadings in a common law action were known. 

XXIX. What a plea puis darrein continuance was, and whether there is 
any means provided by the Judicature Eules, by which defences 
arising after action brought can be pleaded as a defence. 

XXX. What causes of action cannot be joined in an action. 

XXXI. What an instance of a demurrable pleading would be, and 
what the course of procedure adopted in demurrers is. 

XXXII. What the effect of (a) a demurrer being allowed, (b) a 
demurrer being overruled, is. 

XXXIII. Pleadings often develop several issues. How this happens. 
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XXXIY. In Blackstone's time, what period of the year was taken 
up in solemn argument on points of law, and in deciding the 
truth of facts respectively. Whether Blackstone's remark on 
this holds good even now. 

XXXV. What the duties of assessors are. 

XXXVI. By what other name tnal hyjury is known. 

TTXvii, What the various kinds of trial in use in Blackstone's 
time were. 

XXXVni. GKve Blackstone's account of the origin of the trial by 
jury, and state what is the most probable theory of its establish- 
ment. 

XXXIX. Define tnal at bar. 

XL. What length the notice of trial must be given, and by whom 
causes are entered for trial. • 

XU. Under what circumstances actions used to be tried by the sheriff 
on tcrit of trial, and when this mode of trial was abolished. 

XLII. What a trial by proviso is. 

XUII. Show how a jury trial must be far superior to every other 
mode of trial. 

XLIV. What the course of procedure is when either party requires a 
special jury, and whether the procedure is the same in country 
as in London causes. 

XLV. What " striking a special jury " is, and whether now allowed. 

XLVI. What the course adopted is, when at the trial (a) the defen- 
dant does not appear, (b) the plaintiff does not appear. 

XLVII. In what actions an order for a view by the jury is granted, 
and what the procedure under such order is. 

XLVIII. What a challenge to the jury for want ofhundredors was. 

XLIX. Whether or not in civil or criminal actions the defendant, 
being an alien, can demand a mixed jury, i, e, a jury de 
medietate linguce. What recent legislation on the point has 
taken place. 

L. When a challenge to the array is controverted, how the question 
is decided. 

LI. Who, in connection with challenges, " elisors " are. 
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LII. Whether or not a judge can be challenged. 

LIII. What the qualifications of (a) common jurors, (b) special jurors, 
respectively are. 

LIY. What the course adopted is when there are not a sufficient number 
of jurors (twelve) at the trial. 

LV. Whence the terms "jury" and "jurors." 

LYI. In what actions the plaintiff begins, although the burden of proof 
lies on the defendant. 

LVII. What sufficient excuses are for the non-attendance at the trial 
by a witness who has been subpoenaed. 

LViil. Under what circumstances a witness can refuse to give evi- 
dence. 

LIX. How the evidence of a witness abroad is obtained. 

LX. Under what circumstances affidavits made by witnesses before the 
hearing can be read, when there has been no agreement to take 
the evidence by affidavit. 

LlKI. What rights of delivering interrogatories is conferred on plain- 
tiffs and defendants by the Judicature Acts and Eules. 

LXII. What exceptions formerly existed to the rule that all persons 
were admissible as witnesses in an action, and what the various 
statutory enactments altering the rule have been made during 
the present reign. 

LXIII. What enactments have been made in favour of persons not 
liking to take an oath. Whether they extend to atheists. 

LXIV. What the object of cross-examination is. 

LXV. Whether or not the credit of a witness may be impeached by 
asking him questions on cross-examination as to certain acts of 
misconduct of his, and whether there is any difference if the 
acts amounted to a crime. 

LXVI. What is sufficient evidence of the fact that a witness has been 
convicted of some crime. 

LXVII. Instance a matter of which the Court takes judicial notice 
without proof. 

LXVIII. The effect of evidence may be eitheT positive or circumstantial; 
what the meaning of these terms respectively is. 
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LXIX. What a bill of exceptions was, and wliat is sobstitated for it 
by the Jadicature Acts. 

LXX. What the advantages and exoellences of rivd voce OTidenoe ovei 
affidavit evidence are. 

LXXI. Of what the judge's samming-np consists. 

LXXn. What the result is if the jury, while they are considering 
their verdict, eat or drink without leave, or if they speak with 
either of the parties. 

LXXIH. What course the judge may adopt if at the assize trial the 
jury cannot agree. 

LXXTV. With what object a juror is withdrawn, and whether after 
such a course a fresh action can be brought. 

LXXV. What the origin of the rule requiring the plaintiff to appear 
in Court when the verdict was given was. 

LXXVI. What the distinction between a privt/ and public verdict was. 

LXXVII. By what Act trial of queBtions of fact by a judge without 
a jury was introduced, and whether this mode of trial can be 
adopted under the Judicature Acts and !Bules against the wish 
of the defendant. 

LXXVni. What actions can, under the compulsory powers of the 
Common Law Procedure Act, 1854, be referred to an arbitra- 
tion for decision. 

LXXIX. What powers of referring matters to referees are conferred 
on judges of the High Court by the Judicature Act, 1873, 
sects. 66 and 57. 

LXXX. What the distinction between official and special referees is. 

LXXXT. In what manner a referee, to whom a matter is referred 
under the Judicature Act, holds his Court, and what his powers 
and duties are. 

LXXXII. What the postea at a trial was, and what now has taken its 
place. 

LXXXin. If at the trial the judge does not order judgment to be 
entered, how the necessary order is obtained. 
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LXXXIV. If on the other hand the judge does order judgment, but 
one party thinks the judgment ordered not in accordance with 
the findings, whether such judgment can be set aside, and if so, 
by what means. 

liXXXV. What the history connected with allowing new trials of 
common law actions is. 

TiXXXYI. Define " judgment." 

Chapter XH.— Of Motions and Prerogative Writs. 

Eemarks. 
I. Motions. — A motion is made vivd voce for a certain order (or rule) 
required. It is either made ex parte {i, e. without notice to the 
other side) — but this can now only be done where expressly 
authorized by the Judicature Rules — or on notice (two clear 
days) to the other side. In the former case, an order (or rule) 
nisi only is obtained, calling on the other side to show cause 
why the Court should not grant the order (or rule) asked for ; 
and if good cause is shown, the order (or rule) is disc/iargedy 
and if not, it is made absolute. In the latter case, the order is 
granted or refused out and out at the first hearing. 

H. Interpleader. — This arises where a person has goods or money 
in his possession in which he claims no interest whatever, and 
two persons claim the same from him, and he knows not to 
whom to pay the money or hand over the goods, and one of 
them brings an action against him, he can apply to the Court 
for an order to compel the parties to interplead, or fight the 
matter out between themselves without involving him in it. 
The application may be made either by motion to the Court, or 
it may be (and more usually is) made by summons at chambers, 
supported in either case by affidavit, showing that the defen- 
dant claims no interest in the goods, that he does not collude 
with either party, and that he is ready to bring the goods into 
Court. 

The middleman must generally wait until an action is 
brought against him by one party, but a sheriflE can, when 
goods which he has seized are claimed by some third person, 
himself originate interpleader proceedings, and compel the 
third person and the execution creditor to fight the matter out, 
without involving him therein. 
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III. Interlocutory Applications. — These are made to the Court) 

or to a judge or master at chambers, for yarious purposes 
diuing the course of au action, and, among others, the author 
of the Commentaries draws attention to the fact that any party 
to an action may apply to the Court for the sale of goods 
which are of a perishable nature, or of a nature likely to injure 
from keeping, or which, for some other reason, had better be 
sold, or for an order for the detention, preservation or inspec- 
tion of property the subject of an action, or for an order 
allowing samples to be taken or experiments made. 

So a mandamus or an injunction may be granted, or a receiver 
appointed, in all cases in which the Court thinks it desirable. 

[Note how extensive the powers to grant an injunction are. 
See p. 613.] 

IV. Writ of Scire Facias. — ^A judicial writ, founded upon some 

record, and considered in law as an action. It lies to repeal a 
patent ; to make members of a company liable upon judgment 
recovered against their public officer. 

V. Writ of Procedendo. — ^Used (a) to compel a judge of an Inferior 

Court to proceed to judgment when he delays doing so, (b) to 
order an Inferior Court to proceed with an action commenced 
in such Court, but removed for insufficient reasons into a 
higher Court. 

In case (a) a mandamus is the more proper writ to apply 
for ; this writ is the next given. 

VI. Writ of Mandamus. — A writ commanding the doing, or ab- 

staining from doing, a certain act. First, there is the Pre- 
rogative Writ of Mandamus, which issues out of the Queen's 
Bench Division, and requires some person or corporation or 
Inferior Court to execute a duty of a public or quasi-public 
nature. 

The writ is obtained on motion, but there are two conditions 
precedent to obtaining it, viz., (1) that the duty sought to be 
enforced is of a public or quasi-public nature, (2) that there 
are no other legal means of enforcing the duty. 

Secondly, there is a mandamus incidental to an action, com- 
manding the defendant to do something, or abstain from 
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something, in respect to the subject of the action. This writ was 
first given by the Common Law Procedure Act, 1854, but under 
this Act it was of but limited application ; under sect. 25 of the 
Judicature Act, 1873, however, very general powers of granting 
a mandamus are conferred on the Court. 
The third writ considered is — 

VII. Writ of Prohibition. — This writ is issued to the judge of an 
Inferior Court, or to the parties in a suit pending in such a 
Court, commanding that the proceedings be stopped. The 
object of the writ is to restrain the Inferior Court from 
exceeding its jurisdiction. 

The fourth writ considered is — 

"VJ II. Writ of Quo Warranto. — ^This is granted by the Court 
calling on some person to show by what authority he holds a 
certain public office. 

The applicant for the writ must show (a) that the office 
alleged to be usurped is a public one, (b) that he took no part 
in the irregular proceedings complained of, (c) that the 
irregular proceedings have caused substantial wrong. 

The fifth writ considered is— 

IX. The Writ of Habeas Corpus. — The most celebrated writ in the 
English law, by which the right of personal liberty is secured. 

The most important habeas corpus writ is that known as 
the habeas corpm ad subjiciendum, used for delivering a person 
from illegal confinement. The writ is directed to the person 
detaining another in custody, and commands him to produce 
the body, with the day and cause of his caption and detention, 
to do, submit to, and receive whatsoever the Court orders. 

The writ issues on application by motion, and after rule or 
order made thereon. 

Many abuses formerly occurred in connection with the 
issuing of this writ of habeas corpus, and to remedy this, the 
Habeas Corpus Act (31 Car. II. c. 2) was passed, the provisions 
of which, as amended and extended by 56 Geo. m. c. 100, 
you must carefully get up. They are set out on pp. 632 — 635. 
Under the provisions of these statutes, complete remedy is 
afforded for the removal of all injuries arising from illegal 
imprisonment. 

G. U 
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Lastly is considered — 
X. Thb Writ of Certiorari. — This writ is issued from the Higt 
Court to the judge or officers of any Inferior Court of Record, 
commanding them to return the proceedings of an action or 
matter therein depending, to the end that the applicant may 
have the more sure and speedy justice. 

It IB used in hoth civil and criminal matters. 
This hrings you to the end of the Chapter. There are many 
important points in it upon which it is impossible to enter in this 
Guide, and upon which it is hardly likely that the Examiners will 
set questions. 

Chapter Xm.— Proceedings in the Chancery Division. 

Bemarks. 

Proceedings in the Chancery Division are regulated by the Judica- 
ture Acts and Bules, and are mainly the same as those in the Common 
Law Division. There are, however, owing to the peculiar class of 
actions tried in the Chancery Division, some material distinctions, 
which may perhaps be summed up as follows : — 

(a) In the Chancery Division the action is generally of an adminis- 
trative nature, and requires some account to be taken, or some 
inquiry made, or some contract to be enforced, or some deed 
rectified or set aside, and does not, as in the common law 
Division, seek damages. 

(b) In a Chancery action, in default of appearance or default of 

defence, the plaintifE does not sign judgment as in a common 
law action, but he goes on with his action. 

(c) The evidence in Chancery is often by agreement before the 

hearing, taken by affidavit, instead of viva voce^ as at common 
law. 

(d) At the hearing of a Chancery action a judge sits alone, and not 

with a jury, as in a common law action. 

(e) The judgment in a Chancery action is generally interlocutory 

only, and directs certain steps to be carried out in chambers, 
whereas the judgment at the hearing of a common law action 
is final. 

(f) The ordinary mode of enforcing a judgment in a Chancery 

action is by writ of attachment {L e. arresting the defendant) 
and sequestration (sequestering his property), until he clears 
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himself of the contempt by doing what the Court orders him, 
e, g, execute a deed, deliver up property, abstain from com- 
mitting waste, and not, as at common law, by writs of execu- 
tion, which would not meet the requirements in the cases 
given, 
(g) If the defendant is about to go abroad to evade a Chancery 
action he is stopped by a writ of ne exeat regno, instead of 
by an order to hold to bail ; but it is now somewhat doubtful 
whether the order to hold to bail must not be used in all 
Divisions. 
The following is a very brief account of the proceedings which, in 
a Chancery action, are carried out in chambers : — 

Suppose the action to have been to foreclose a mortgage, the pro- 
ceedings down to the hearing will be the usual ones, that is, the 
mortgagee will issue the writ indorsed with a claim for foreclosure ; 
the defendant will appear, or in default, the plaintiff will proceed as 
if he had appeared ; the statement of claim, defence, and reply will 
be delivered ; issue joined ; notice of trial given, and the hearing will 
come on in due course. The cases will be stated, the evidence given, 
either vwd voce by the witnesses or by means of affidavits sworn before 
the trial, and the judge will, if the plaintiff has made out his case, 
give interlocutory judgment to the effect that an account be taken in 
chambers of what is due to the mortgagee (plaintiff) for principal, 
interest, and costs, and that the mortgagor (the defendant) be allowed 
six months, after the chief clerk's certificate finding the amount due 
has been made, in which to pay, and on his making default, that his 
equity of redemption he foreclosed. 

The judgment is then drawn up by the registrar, and a copy of it 
taken to chambers, and a summons to proceed in the action taken out 
and served on the other side. The parties then appear before the 
chief clerk, and produce what evidence he may require ; the account 
is taken, and the chief clerk makes his certificate, showing what he 
finds due to the plaintiff, which is approved by the judge and signed 
by him, and final judgment on the certificate is obtained by what is 
termed motion for further consideration. 

An appeal lies from a Chancery Division action to the Court of 
Appeal, and is carried out in the manner you have already seen in 
appeals iu common law actions, and an ultimate appeal lies from the 
Court of Appeal to the House of Lords. 

u2 
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Chapter ZIV«— Proceedings in the Probate, Divorce, and Admiralty 

Division. 

Bemarks. 

No knowledge of these proceedings being essential for a Pass at the 
Final, it is hardly likely that difficult questions will be asked on them 
at the Intermediate, and a knowledge of the following summary will 
probably be sufficient for your purpose. 

I. Probate Action. — Probate business is of two kinds — contentious 
and non-contentious. Of the latter, or common form businesSf 
Volume n. treated in the Chapter on wills and administration. 
Of the former, or aoletnn form business, a few points on which 
the proceedings differ from ordinary actions require notice. 

(a) Proceedings are commenced by writ of summons, as in 
other cases, indorsed with a claim for probate or administration, 
or the recall thereof, as the case may be, and indorsed further 
with a statement in what character the plaintiff sues — e, g. as 
executor or next of kin, and the indorsement on the writs are 
verified by affidavit, which must be filed before the issuing of 
the writ. 

(b) The proceedings then go on as in other actions, the 
plaintiff in his statement of claim showing specifically what he 
requires, and if he disputes the interest of the defendant in 
the estate, stating that fact also. 

(c) The defendant in his defence alleges whatever defence he 
has against the probate or administration, or against the same 
being recalled, or in some cases he merely insists on having the 
will duly proved by examination of the witnesses, so that he 
may cross-examine them and obtain his costs. 

(d) Anyone having an interest is, on filing an affidavit 
showing the interest, entitled to appear in the action. 

(e) In default of appearance by the defendant the action 
goes on. 

(f) If the action is tried before a judge only, application 
may be made in the Probate Court for a rehearing, or appeal 
lies to the Court of Appeal. 

(g) If the action is tried before a judge and jury, and the 
judge rules wrongly in law, appeal by way of exception to the 
bad ruling lies to the Court of Appeal. 
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II. Divorce Petition. — ^The proceedings in divorce and matrimonial 
matters go on as before the Judicature Acts, and are somewhat 
peculiar. The following points are worthy of notice in con- 
nection with the practice and pleading : — 

(a) Proceedings commence by petitmiy setting out the facts 
and praying for the relief required — e. g, for dissolution, or for 
judicial separation. 

[Note. — ^The prayer may be in the alternative.] 

(b) The facts in the petition are verified by affidavit, and 
petition and affidavit are filed. 

(c) Citation is served on the respondent and co-respondent 
(if one), and is then, with memorandum of service, filed in the 
registry. 

(d) Appearance is entered within eight days; in default, 
affidavit of service of citation and of search for appearance is 
filed. 

(e) The respondent answers within twenty-one days, and the 
answer is supported by affidavit, unless it is a mere denial of 
the facts. 

(f) The petitioner's replication comes next (within fifteen 
days). 

(g) Either party may then, within fifteen days, apply for a 
jury. If no application made, the judge tries the case with- 
out a jury ; but if damages are claimed a jury is a necessity, 

(h) The cause is set down and the trial comes on, and the 
hearing is conducted as a common law action. 

(i) The evidence is generally oral, but may be by affidavit, 
interrogatories, or deposition. 

(j) The decree in suits for a dissolution is a decree nisi only, 
and is not made absolute for six months, and during this time 
the status of the parties is not altered. 

(k) The (olueen's Proctor may, at his own instance or on the 
application of any person, intervene to prevent the decree being 
made absolute. 

(1) An appeal lies first to the Court of Appeal, and thence, 

in certain cases, to the House of Lords. (See 44 & 46 Vict. 
c. 68.) 

(For the various orders and decrees which can be obtained 
in the Divorce Court, see Vol. II. of the Commentaries, Chap- 
ter on Husband and Wife, and ante^ pp. 169 et seq.) 
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m. Admiraltt Actions. — These actions ore regulated by the Judi- 
cature Acts and Bules, and actions in personam (t. e. against 
the person only who has caused the action) go on in much the 
same way as ordinary actions ; but in actions in rem {i, e. 
against the property itself out of which the daim arises) the 
Judicature Bules contain some (the following among others) 
special provisions : — 

(a) After writ of summons issued, the ship or cargo to which 
the action relates may be arrested under a warrant issued to 
the marshal of the Court. The warrant of arrest is issued 
only on the proper affidavit being filed showing the ciroum- 
stances. 

(b) The arrest may be stopped by the defendant causing a 
caveat to be entered against it on giving bail to the action. 

(c) The writ of summons is served by fixing it on the mast 
of the ship or on the cargo. 

(d) In default of appearance the property may be sold ; hut 
in default of defence the plaintiff delivers a conclusiony and sets 
down the cause for hearing. 

(e) Anyone interested may intervene and defend the action 
on filing an affidavit showing his interest. 

(f) In actions for damage caused by collision, before delivery 
of the pleadings a preliminary act^ showing the circumstances 
under which the collision occurred, must be filed by both par- 
ties. 

(g) This preliminary act may, by consent, take the place of 
pleadings, and the action is thus brought speedily on to a 
hearing. 

(h) The trial generally takes place (whether of an action in 
rem or in personam) before the judge alone, or with two of the 
Trinity Masters as assessors, and not with a jury. 

(i) In case there are questions of account to be gone into, 
the Court does not go into them, but orders them to be taken 
by the registrar with the assistance of merchants. 

Chapter XV.— Proceedings from or affecting the Crown. 

Eemakks. 

This Chapter is divided into two branches, and the first branch 
is — (a) The method by which a subject redresses an injury from the 
Crown. 
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It is a constitutional maxim, that " the sovereign can do no wrong," 
and therefore no action eo nomine can be brought against the 
Crown ; but ba injuries to property may be dealt to subjects 
through the Crown's officers, the law has provided a parti- 
cular means by which redress can be obtained from the 
Crown, and this means is by Petition of Eight, which in 
form is a supplication to the Crown, that it will order right 
to be done in regard to some particular matter which forms 
the subject of the suppliant's complaint. 

The petition sets forth precisely the facts which entitled 
the suppliant to relief and it is left with the Home Secretary, 
and the Sovereign's fiat that " right be done in the matter " 
is obtained. 

The petition is then left with the solicitor to the Treasury, 
and the case defended on its merits, or demurred to, or not 
answered at all, in which last case it is deemed confessed. 

The further proceedings, and the rules as to costs, are the 
same as in actions between subject and subject. 

The second branch or division of the Chapter is — 

(b) The Methods by which the Crown redresses an Injury received 

from a Subject. 
The various methods enumerated in the Commentaries are — 

(1) By actions consistent with the royal prerogative and dignity. 

(2) By inquisition (or inquest) of office. This is an inquiry made 

by the sheriff, coroner, escheator, or commissioner appointed 
by the Crown for the purpose, respecting property, real or 
personal, belonging, or alleged to belong, to the Crown ; the 
question being determined by a jury of no fixed number. 
For example, to inquire as to whether there was an escheat 
on A.'s death prior to 1870; whether A. had forfeited his 
lands by felony. 

In some cases, the Crown is entitled to property without 
any "office found." (See p. 669). 

(3) By writ of extent^ a forcible writ under which the goods and 

lands of the debtor may be taken at once to compel payment. 
This writ, however, only issues on debts of record, such as 
judgment debts or recognizances, and it is generally neces- 
sary before resorting to it that a scire facias be issued, so as 
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to give the debtor an opportimity to show caoBe wliy it 
should not issae agamst him. 

The BherifTs duties on receiTing the writ are, on the oaths 
of biwful men, to ascertain the Lmds, goods and debts of the 
debtor, and to seize the same into the hands of the soyeieign. 
If the debtor disputes the debt he must enter an appearanoe, 
and proceedings go on, and the question of liability or non- 
liability is decided in the usual way. 

The debtor^s lands are bound from the date of the debt 
becoming one of record, but, as against bona fide purchasers 
or mortgagees, whether with or without notice, the lands are 
not bound unless a writ of execution was issued and regis- 
tered before the completion of the conveyance or mortgage; 
and further, the Lords of the Treasury (or any three of 
them) may, by writing under their hands, certify that the 
lands be held free from all further claim on behalf of the 
Crown. 

The debtor's goods and debts owing to him are bound from 
the teste (or date) of the writ. 
(4) By scire facias — to revoke some aet done by the Crown in favour 

of a subject, e. g, to repeal letters patent. 
(6) By information to redress an injury done to the possessions of 
the Crown. The two main injuries so redressed are : (a) J»- 
trusion — i.e. for trespass committed on the Crown lands; 
and (b) Debt arising upon breach of some penal statute. 

There is also an information in rem when goods are sup- 
posed to become the Crown's property, and no one disputes 
the Crown's title or claim to the goods, as in the case of 
treasure trove, waifs, &o. 

Test Papee to work out. 

1. What are the six regular and orderly parts of an action ? 

2. What is the object of (a) issuing concurrent writs of summons ; 
(b) renewing writs of summons ? 

3. Distinguish (a) primary and secondary evidence ; (b) positive and 

circumstantial evidence ; (c) verbal and documentary evidence (pp. 541 
et setji.j, 

4. Mention the main grounds on which a new trial can be obtained? 
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5. A. brings an action for breach of covenant in a lease, and 
recovers 15/. in the High Court. No order is made as to costs. "Will 
he get the costs of the action ? "Would your answer be the same if 
the action had been for trespass P 

6. What is an interpleader ? Describe shortly the process to com- 
pel an interpleader. 

7. Discuss the various remedies by which the Crown can redress 
injuries received from subjects. 

8. "What is a " charging order," and how obtained P 



Thirteenth Week's Work. . 

Eevise Volume II. (Excluding Book IV.). 

Follow the same plan as suggested with regard to Volume I., 
ante^ p. 186, and then work out the following questions : — 

Test Papee to work out. 

1. A. owes B. 100/. B. assigns the debt to C. Can C. sue A. in 
his own name and recover the 100/. Has the rule of law on the point 
always been the same P 

2. How does a donatio mortis causd resemble a legacy P 

3. Give three instances in which a title to personal property can be 
acquired by occupancy. 

4. Can a debt in any case arise independently of contract P 

6. What are days of grace in connection with bills of exchange P 

6. How do the duties of executors and administrators differ P 

7. A legacy is given to A., payable at twenty-one. A. dies before 
twenty-one. Can his representatives insist on the legacy being paid 
to them P Give your reason. 

8. A. marries B., to whom 100/. is owing. A. dies before B. and 
before the 100/. is paid. Does the debt form part of A.'s estate, or 
does it belong to B. by survivorship P 
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voLirxB rv. 

This volume, as it treats of a Bubject which is optional at the Knal, 
ought not, it is considered, to be a subject at the Bitmnediate 
However, as it is, you must make the best of it and lead the volume 

carefully, especiaUy as at recent Examinations several questions nave 
been set upon it. 

Fourteenth Week's Work. 

Book VI. 

Chapter 1.— Of the Nature of Crimes and their Punishments. 
„ n. — Of the Persons capable of committing Crimes. 
m. — Of Principals and Accessories. 
TV*— Of Offences against the Person. 
Y.—Of Offences against Bights of Property. 

9e Chapters are important, and the first three partioularly so 



99 
99 
99 



Chapter I.— Of the Kature of Crimes and their Punishments. 

Kbmarks. 

A crime is the violation of a right when considered in reference to 
the evil tendency of such violation as regards the community at large. 

Crimes are divided iato felonies and misdemeanors^ or more properly 
into treasons^ felonies and misdemeanors; for although a treason is a 
felony, all felonies are not treasons. 

You must notice particularly the difference between these crimes, 
and more especially the derivation of the word felony. A man who 
commits a crime must he punished for it, and the power of punishing 
is originaUy vested in each individual ; but in a state of society such 
as our own, this right is impUedly transferred to the sovereign power 
to award such punishment as may tend to deter the commissioii of 
mmes— an end which all human punishment should have in view. 
LL^^^?l punishment must be left to the legislature to fix, as it 

iii^l^a^I!^^^^'' arguments given in the Commentaries against 

wmarks on the .IT^ ^" ^^ "^^ "^^ ^^ <^are Blackstone^s 

fnniuenoy of ^!>i^^r'?T^''^^.^ ^^^ formerly ensued from the 
jr oi capital pumshment (Pago 20 n) 
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Points to note. 

I. Why the criminal law is often termed the " Pleas of the Crown." 

II. What the various derivations of the term " felony" are, and what 

is evidently the right definition. 

III. How far the law of felony is affected by 33 & 34 Vict. o. 23. 

IV. What the three ways are in which the end of human punish- 

ments, viz.y precaution against future offences of the same 
kind, may be effected. 

V. Whether a man who attempts, but unsuccessfully, to commit a 

crime is, according to our law, as guilty as a person who 
actually carried out his intention. 

VI. Which the greater offence is, to steal a handkerchief from the 

person of another, or to steal a load of com in an open field. 

Vil. What the evils consequent on excessive punishments are. 

Chapter H. — Of the Persons capable of committing Crimes. 

Bemarks. 

In order to constitute a wrongful act, or crime against human laws, 
there must be, Jirat, a vicious will, and secondhjy an imlawful act con- 
sequent on such vicious will. In other words, the will mmt always 
Join in the deed^ and there are three cases in which there is not this 
voluntary joinder of will and deed, and they are : — 

I. Where there is defect of understanding, as in infancy^ lunacy and 
idiotcy, 

(a) As to infants. Their liability for crimes depends to a 
great extent on their age. Children under seven cannot commit 
felony. Between seven and fourteen they are presumably 
incapable of criminal intention {doli incapax)y but here malitia 
supplet cetatem (malice supplies the age), and an infant between 
these ages may, if he appear capable of a criminal intention, 
be punished, even capitally. He cannot, however, be convicted 
of rape. 

[Note the cases cited on p. 24. Above fourteen an infant 
is equally liable for crimes with a person of full age except for 
certain acts of omission, such as neglect to repair a highway 
or bridge, and here the law excuses them because they may 
not have fortune sufficient for the purpose.] 

(b) Lunacy and idiotcy. At common law a person non compos 
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metiiis cannot oommit a orimey and if after crime committed lie 
become insane, he cannot be tried, or if after trial, and before 
judgment, he becomes so, he cannot be sentenced, and if after 
judgment the sentence cannot be carried out. Bnt the ques- 
tion of sane or insane must now be tried by a jury, and if 
found insane, the prisoner is kept in custody at the Crown's 
pleasure. (See particularly hereon, 39 & 40 Gbo. m. c. 94, 
and 27 & 28 Vict. c. 29, p. 26.) 
It is often difficult to determine whether a man is altogether or 
only partially insane ; if the latter, he is not excused for an offence 
comndtted by him : thus a man can be punished for a wrongful act 
done by him, although he did it with the intention of redressmg 
some supposed grievance, or producing some public benefit, if he 
knew the act done was contrary to law. 

[Note carefully Lord Hale's remarks as to partial insanity, and the 

decision of the judges in the leading case, M^Nai^hten^a tme,'] 

A man who is temporarily insane from drinking is not excused 

from crimes conmiitted by him, for drunkenness is considered, as a 

general rule, as an aggravation rather than excuse. [Note the 

difference in the Gfrecian, Koman, and our own law on this subject.] 

H. A second defect occurs where a crime is committed by misfortune 
or chance, mistake or ignorance, for here there is no conjunc- 
tion of the will with the deed, owing to the will not being 
called into action. The mistake or ignorance, however, must 
be of fact, and not of law, for ignorance of law in criminal 
cases is no sort of defence, even in the case of a foreigner in 
whose own country the act committed is not considered a crime. 

in. WTiere the will is constrained to join in the act. This may occur 
in several ways : (a) By civil or private subjection, as a wife 
committing a crime is excused, as her will is presumed to be 
constrained by her husband ; she is, however, Uable for crimes 
shown to be committed independently of her husband, and 
also for crimes of deeper dye, such as treason or murder, and 
m case of misdemeanor she may, sometimes, be indicted with 
her husband, as for keeping a brothel. 

(b) By duress per minas, i. e. threats and menaces which 
induce a fear of present death, or other grievous bodily harm, 

^LT^^ I' t"""" '^'^^" *^^ t^« ^^^^^ ^f a^ innocent 
person although it is for the killing of the assailant. 
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(c) By force of circumstances^ where a man has to choose 
between two eyils, for here the will does not act freely, as an 
officer killing a person who resists his authority in attempting 
to arrest Hm. 

[Note carefully what is stated in the Commentaries with 
reference to a man's being justified in stealing, if in great 
want of food or clothing ; note also what appears in connection 
with the sovereign committing crimes, see pp. 35, 36.] 

Chapter m.— Of Principals and Accessories. 

Bemarks. 

A person who commits a crime may be guilty either as principal or 
accessor^/. 

A principal is said to be of the first degree when he actually per- 
petrates the crime himself, and of the second degree when he is present 
aiding or abetting in the act. This presence may be actual or 

constructive, 

[Note the illustrations given on p. 37.] 

An accessory is one who, not being the chief actor in the offence, 
nor being present when it was committed, is in some other way 
concerned therein. Accessories are also of two kinds — ^namely, 

(a) An accessory before the fact. — A person who procures another to 
commit a crime, he himself being absent. The absence is necessary ; 
for if present the person is not an accessory, but a principal. 

[Note the illustrations given on p. 40.] 

(b) An accessory after the fact, — A person who, knowing an offence 
to have been committed, assists or comforts the felon in any way — 
e, g. by furnishing him with a horse in order to escape, or a hut to hide 
in. The rule applies even to near relatives, the only exception being 
in the case of a wife, who cannot become an accessory to a crime 
committed by her husband by assisting or comforting him ; for an 
obvious reason, that she is presumed to so comfort and assist by her 
husband's coercion. 

In treason all concerned are deemed principals. In felonies there 
may be accessories both before and after the fact, except where the 
felony is sudden and unpremeditated — e. g. manslaughter ; for here 
there can, as a rule, be no accessories before the fact. In misdemeanors 
there are no accessories. 

Accessories before the fact are punishable as principals ; but acces- 
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BOfies after the fad leoeive a lighter puDiahment. Both can he tried 
either as accessories or as sobstantiTe felons. 

[Note the reasons for distingaishing/>rt>i<;tjp0& and accessories given 
on pp. 43, 44.] 

Chapter IV.— Of Qffeneea against the Person. 

Bemarks. 

In connection with the various offences which are treated of in this 
and several subseqaent Chapters, I propose to give you a tabulated 
statement divided into three columns. In the first column you wSl 
find a definition or description of the offence and the various sub- 
divisions (if any) of it, and a statement whether it is a felony or a 
misdemeanor, — the letter " f ." signifying the former, and the letter 
" m." the latter. In the second column the punishment for the offence 
is given, and in the third colimin any apparently useful remarks are 
added. 

In the column of pxmishment I have made use of certain ahhrevia- 
tions, which will he well explained at the outset. 

" P. S." signifies " penal servitude." 

" TJsual imp." signifies " two years' imprisonment with or without 

hard labour." 
" W. H. L." signifies " with or without hard labour." 
*• H. L." signifies " with hard labour." 
" S. C." signifies " with or without solitary confinement." 
" W. W." signifies "with or without a whipping, if a male under 16." 
" Imp." signifies " imprisonment." 

In connection with " punishments," it will be useful for you to 
remember — (a) that there are a great many offences which are all 
punishable with the same punishment, namely, penal servitude for 
life, or not less than five years, or imprisonment for two years with 
or without hard labour, to which, in some cases, solitary confinement 
or whipping can be added ; (b) that penal servitude cannot be ordered 
for less than five years ; (c) that imprisonment can rarely be ordered 
for more than two years ; (d) that solitary confinement must never be 
for longer than a month at a time, or for more than three months in 
any one year ; (e) that the only offences for which capital punishment 
may now be ordered are :— i. treason ; ii. murder ; iii. piracy, with 
mtent to do murder ; iv. setting fire to dock yards. I wiU now 
proceed with the table. 
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Points to note. 

I. A. resists an officer authorized to arrest him. The officer, in order 

to effect his arrest, deals A. a blow, from the effect of which 
A. dies. Whether this act on the part of the officer would be 
deemed felonious, justifiable, or excusable homicide. 

II. A. finds B. committing adultery with his (A.'s) wife, and he kills 

him then and there. Whether A. is criminally liable for his 
act. 

m. . Prove that " suicide " is a grievous crime. 

IV. A. goes forth armed with a bludgeon, intending to kill B., who, 

he believes, will pass a certcdn place at a stated time. Instead 
of B. comes C, whom A. kills. Whether A., not intending 
to kill 0., is gmlty of murder or not. 

V. What the former punishment for murder teas. 

VI. Define parricide said petit treason [parvaproditio), 

VII. In connection with the law of rape, what the law on the follow- 

ing points is : — (a) How it was punishable by the old Mosaic 
law ; (b) Whether the offence can be committed to a prosti- 
tute ; (c) Why great care should be taken to sift the plaintiff's 
evidence. 

[Note. — The principal statute at present regulating the 
law regarding offences against the person is 24 & 25 Yict. 
0. 100.] 
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Test Paper to work out. 

1. Why is an elaborate distinctioii made between accessories before 
the fact and principals, when they are generally subject to the same 
punishment ? In what case is an accessory before the fact punishable 
with a smaller punishment than the principal ? 

2. Gfive instances of justifiable homicide. 

3. Define " murder." Distinguish it from " manslaughter." 

4. A park-keeper ties a boy, whom he found stealing wood in the 
park, to a horse's toil, and so dragged him along the park. The boy 
died from the effect of the " dragging." Is the park-keeper's offence 
murder or manslaughter ? 

5. Define "parricide." How was this crime punished by the 
Eoman law ? 

6. Enumerate the crimes for which, at the present day, sentence of 
death may be recorded. 

7. Define " burglary." By what other name is the offence known ? 

8. Distinguish (a) larceny and embezzlement, (b) larceny and 
robbery; and how has the coromon law offence been extended by 
statute P 

Fifteenth Week's Work. 

Chapter VI. — Of Offences against Public Order^ Internal and 

External. 
„ VII. — Of Offences against Religion^ Morals^ and Public 

Convenience. 
„ Vm. — Of Offences against the Administration of Justice and 

the Maintenance of Public Order. 
„ IX. — Of the Means of Preventing Offences. 



In your work for the last week you read of offence affecting the 
persons and property of individuals. During the week's work on 
which you are now about to enter, you are to read, learn and digest 
the law respecting offences affecting the public generally, and which 
in the Commentaries are divided into three great branches, viz. — 
(a) Offences against pubKc order; (b) Offences against religion, 
morals, and public convenience ; and (c) Offences affecting the admi- 
nistration of justice and the maintenance of public order— and to 
assist you I propose to give an epitome in the form of a table of the 
contents of each Chapter. 
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Cliapter IX.— Of the ICeans of preventing Offences. 

Eemabks. 

^' Prevention is better than oore," and the author of the Commen- 
taries draws attention to the excellenoy of our law in providing a 
means whereby the oommission of offences may be prevented, as well 
as a means for punishing offences which have taken place. 

The prevention is effected by the offender being bound over by 
recognizances, with sureties in a certain sum of money to keep the 
peacCy or for good behaviour j during a certain period, or forfeit the 
money secured. Justices may by virtue of their oommission, at their 
own discretion, on a proper application made to them, demand this 
security. In the case of a demand being made and refused by the 
justices, a supplicavit or mandatory writ can be obtained from the 
Queen's Bench to compel the justices to comply, or the Queen's Bench 
may order the security themselves (the usual course). The justices' 
jurisdiction extends to all commoners^ but not to peers or peeresses who 
can only be bound over in the Queen's Bench. 

Wives may demand this security from their husbands and husbands 
from their wives. Infants are bound only by their next friend. 

Tou must notice with care (a) the cases in which (i) recognizances 
for keeping the peace, and (ii) recognizances for future good behaviour, 
can be ordered to be entered into ; (b) the various ways in which these 
recognizances may respectively be forfeited ; (c) the fact that no one 
can be imprisoned for longer than a year for not finding sureties. 

Test Paper to work out. 

1. Enumerate the various acts which amount to treason at the 
present time. 

2. Define the offence of praemunire, and state its punishment. 
What is the origin of the name of the offence, and why is it that it 

still causes a forfeiture of property notwithstanding the Felony Act, 
1870 (33 & 34 Vict. c. 23) ? 

3. Distinguish (a) maintenance and champerty ; (b) Perjury and 
subornation of perjury ; (c) Eiots and routs. 

4. Distinguish an affray from an assault. 

5. A., her husband not having been heard of for nine years, marries 
B. Five years after her second marriage her true husband comes 
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home. Ib A. guilty of bigamy ? Would the children of A. and B. 
be legitimate P 

6. Mention some offences partaldng of ^Uewdness," which are 
punishable by our law. 

7. How are idle persons and vagabonds defined by our ancient 
statutes? 

8. Mention three ways in which a recognizance for good behaviour 
may be forfeited. 



Sixteenth Week's Work. 

Chapter X. — Of the Courts of a Criminal Jurisdiction. 
XI. — 0/ Summary Convictions. 
XII.—0/ Arrests. 
Xm. — 0/ Commitment and Bail. 
XTV. — 0/ the several modes of Prosecution. 
XV. — Of Process and he^'ein of Certiorari. 
XVI. — Of Arraignment and its Incidents, 
xm.— Of Plea and Issue. 

Chapter X.— Of Courts of a Criminal Jurisdiction. 

Eemabks. 

Bearing in mind the distinction which exists between civil Courts 
and criminal Courts, viz., that the rule existing in civil Courts, that 
the sentence of one Court of an inferior nature can be controlled by 
the sentence of another Court of a superior nature, has no application 
to criminal Courts ; you must get up very carefully the jurisdiction 
possessed by each criminal Court given in this Chapter. 

These Courts are : — 

I. The High Court op Parliament — the highest Court in the king- 
dom — has jurisdiction to try great and enormous offenders, 
whether lords or commoners, in the method of parliamentary 
impeachment. 

Peers can be impeached for all offences, but commoners only 
for high misdemeanors, and not for offences capital. 
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The artides of impeaohment are a kind of indiotment found 
by the commons and tried by the lords. 

All indictments found against peers and peeresses during a 
session of parliament for treason or felony (or misprision 
thereof) are removed to this Court by writ of certiorari. 

n. The Court op the Lord High Steward of G-reat Britain. — 
This Court is instituted for the trial of all peers and peeresses 
indicted for treason or felony (or misprision thereof) during the 
recess of parliament ; for to such indictments a peer cannot plead 
guilty or not guilty (though he can plead a pardon if the indict- 
ment is laid in the Queen's Bench), but the matter must be re- 
moved to the Court, being considered for trial. The Lord High 
Steward is appointed by the sovereign for the trial of each 
indictment so removed ; the peers are summoned twenty days 
before the trial. The Lord High Steward is the judge of the 
law and the peers triers of the fact. All peers who attend and 
take the proper oaths can vote at the trial, and the decision of 
the majority binds. No conviction, however, can be made 
unless twelve peers at least are in favour of it. 

[N.B. — During sessions peers are tried for felony or treason 
by the House of Lords, and the peers are sole judges of law 
and fact ; but during recess the trial takes place before a special 
Court (the Court of the Lord High Steward is constituted for 
such trial), and then the peers are the judges of facts only, 
and the Lord High Steward of the law.] 

m. The Queen's Bench Division of the High Court of Justice, 
on its Crown side, has jurisdiction over all criminal causes from 
treason to the smallest breach of the peace. Proceedings may 
also be removed into this Court under the following circum- 
stances : — (a) When against bodies corporate, as they cannot 
appear by attorney in the Court below; (b) when a fair and 
impartial trial cannot be had in the Court below; (c) when a 
difficult or important question of law is involved ; (d) when 
a view of the premises is required ; (e) when a special jury is 
asked for at the trial. 

The jurisdiction of the Crown side of the Queen's Bench 
also includes jurisdiction over crimes committed on the seas or 
coasts, a jurisdiction formerly vested exclusively in the Court 
of Admiralty, — a jurisdiction which was much disliked, inas- 
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muoh as the offender waa tried by a judge alone, and had not 
an Englishman's right of being tried by a juiy of his country; 
and in Henry Ylllth's reign the jurisdiction was transferred 
to the commissioners of oyer and terminer, afterwards to the 
Central Criminal Court, and ultimately to any justice of 
assize, oyer, or terminer, and gaol delivery (Courts to be con- 
sidered directly). 

The jurisdiction of the foregoing Courts extends to crimes 
committed all over the kingdom, but that of the following 
Courts is local only. 

IV. Courts of Oyer and Terminer, and Q-aol Delivery. — These 

Courts, which are more commonly known as Courts of Assize, 
are held before Boyal Commissioners (chosen generally from 
the judges of the Common Law Divisions of the High Court, 
and from the judges of the Court of Appeal), twice at least in 
every county at what are called " the assizes.** 

These Royal Commissioners sit by virtue of four comnus- 
sions, viz. (1) The commission of Nisi Prim (this is of a civil 
nature, and was treated of in Volume III.) ; (2) The commis- 
sion of oyer and terminer ^ "to hear and determine," which 
extends to the cases of all offenders indicted at the assizes; 
(3) The commission of general gaol delivery^ authorizing the 
trial of aU prisoners in gaol at the assizes ; (4) The commis- 
sion of the peace. 

For the trial of offences conmiitted in the Metropolis and in 
certain suburban parts of Essex, Kent, and Surrey, a special 
Court has been formed by 4 & 5 Will. IV. c. 36, called the 
Central Criminal Courts into which the sovereign may issue its 
comnussion of oyer and terminer and gaol delivery. This 
Court sits twelve times at least in every year. 

[Note carefully the judges composing this Central Criminal 
Court, and bear in mind that any tioo of them constitate a 
Court. See p. 311.] 

V. The Court of General Quarter Sessions pp the Peace. — 

These Courts are held, at four (stated) times in the year in 
every county, before two or more justices of the peace. [Note 
the times of the year when held, p. 312.] These Courts try 
nearly all smaller felonies, but they cannot try felonies of 
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deeper dye, such as treason, murder, or other capital offence, 
or any felony punishable with penal servitude for life ; nor 
can they try the various offences enumerated in 5 & 6 Vict. 
c. 38 (set out in foot-note (k) on p. 313 — these must be got 
up) ; nor can they try any newly-created offence unless 
express power to do so is conferred upon them. 

The offences which in particular come before these Courts 
are those relating to the game laws, highways, bastards, poor, 
servants, and apprentices. 

The proceedings are by indictment, appeals from the justices 
themselves, or summarily by motion and order. The orders 
made by this Court may be removed into the Queen's Bench 
Division by certiorari, and there quashed or confirmed. 

The records of the sessions are kept by the custos rotulorum. 

[Note who holds this oflBce (p. 314), and note what appears 
in the Commentaries on p. 315, as to the sessions in Middle- 
sex, and as to the sessions of certain boroughs.] 

VI. The Court of the Coroner. — Having jurisdiction when any- 
one dies in prison, or comes to a sudden or violent death, to 
find the cause of death. 

Vil. The Sheriff's Tourn or Eotation. — ^Held twice a year before 
the sheriff in different parts of the county, it being his turn 
to keep a Court leet in each respective hundred. Out of this 
great Court leet arose for the ease of the sheriff the next 
Court considered, namely — 

VIII. The Court Leet, or Vievst op Frank Pledge. — ^A Court of 
Record held once a year within a particular hundred, lordship, 
or manor, before the steward of the leet. 

The business of these Courts gradually fell into disuse, and 
has, in late years, been almost entirely absorbed by the Courts 
of Quarter Sessions. 

IX. The Court of the Clerk of the Market tries misdemeanors 

committed in fairs and markets. It is the most inferior Court 
in the kingdom, and its chief jurisdiction, connected with 
meamres and weights used in the fair or market, has lately 
been taken away ; all such offences being triable now by a 
Court of summary jurisdiction (to be treated of in the next 
Chapter). 

G. Z 
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X. The Couet of the Loed High Stewaed of the King's 

Household. — Formerly tried (for its jurisdiction has long 
fallen into entire disuse) offences committed within the king's 
palaces and houses. 

XI. The Couets of the TJniveesities of Oxfoed oe Cambeidge. 

— For trying all offences committed by members of the Uni- 
versity. 

If the offence is a misdemeanor, the Chancellor's Court 
determines the matter; but treason, felonies, mayhem, are 
decided by the Court known as the Court of the Lord High 
Steward, who acts by a special commission under the Great 
Seal, being first approved by the Lord Chancellor. The Lord 
High Steward cannot inquire into the matter in the first 
instance, but an inquiry is had at the assizes before a grand 
jury, and if a true bill is found there, the hearing of the case 
takes place before the Lord High Steward. 
[Note carefidly the process of the trial set out on p. 322.] 

Points to note. 

I. In connection with offences committed by peers, what the rules 

on the following points are : — (a) In what Court or Courts 
a peer can plead (i) guilty or not guilty, (ii) a pardon to 
or for an offence committed by him; (b) Whether bishops 
can sit at the trial of capital offences in the House of Lords ; 
(c) Whether bishops accused of crime can claim the right to 
be tried by the lords or not. 

II. What you know of the Court of Star Chamber ; when created 

and when abolished, and what jurisdiction it possessed. 

III. For what purposes, even at the present time, Courts leet are 

held. 

IV. To what civil Court the Court of the clerk of the market bears 

a resemblance. 

V. In connection with Courts of Quarter Sessions, what the duties 

of (a) the clerk of the peace, (b) custos roiulorum are. 

VI. How far the jurisdiction of the criminal Courts have been 

extended by the Territorial Waters Jurisdiction Act, 1878. 
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Cliapter XI.— Of Summary Convictions. 

Points to note. 

I. Into what two kinds of proceedings Courts of criminal jurisdiction 

are divided. 

II. Explain fully the tenn " summary proceeding." 

m. Show how summary proceedings are beneficial to offenders. 

IV. Enumerate the various offences which may be the subject of 

summary proceedings. 

V. In what cases of assault justices of the peace have no jurisdiction^ 

YI. In cases of assault which can be the subject of a summary pro- 
ceeding, what punishment can be awarded. 

YII. In what cases justices of the peace can summarily dispose of 
cases of larceny. 

VIII. How far the last point has been affected by the Summary 
Jurisdiction Act, 1879. 

IX. What the other important provisions of the Act of 1879 are. 

X. By what other important statutes summary proceedings are 

regulated besides the Act of 1879. 

XI. "What the course of procedure before a Court of summary juris- 

diction is. 

XII. What the difference between a justice's summons and a justice's 

warrant is, and in what case a justice is justified in issuing a 
warrant in the first instance. 

XIII. Within what time of the commission of the offence proceedings 
in a summary Court must be taken. 

XIV. Whether or not a defendant against whom a charge in a Court 
of summary jurisdiction is dismissed, can demand a certificate 
showing the fact. 

XV. Whether a Court of summary jurisdiction has any power to 

award costs of the proceedings to either party, and if so, by 
what means the payment of them can be enforced. 

XVT. In what cases and to what Court an appeal from the decision 
of a Court of summary jurisdiction lies. 

XVTI. What right is conferred on defendants who are dissatisfied 
with the decision of a Court of summary jurisdiction, on some 
point of law or question of jurisdiction, by the Act of 1879, 

z2 
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XYIII. In what summaiy way matters zelatmg to the excise are 
determined. 

XIX. In what way contempts of Court are pnnished. 

XX. What the distinction between direct and consequential contempts 

of Court are. 

XXI. Enumerate the principal contempts which are punished by 
attachment. 

[Read and get up the list given on pp. 335, 336.] 

XXII. Whether the power of punishing contempt by attachment is 
of recent or ancient origin. 

XXm. In what cases a party guilty of contempt cannot be imme- 
diately apprehended. 

XXrV. In other cases (i. e. where the offender cannot be apprehended 
at once) what course is adopted, and what the object of it is. 

XXY. Give an outline of the proceedings to obtain an attachment 
for contempt. 

XXYI. When a person is considered guilty of " a high and repeated 
contempt." 

XX Vll. What the punishment for contempt is. 

XXVm. Whether a peer is exempted from attachment for contempt. 

Chapter ZH.— Of Arrests on Criminal Charges. 

Bemarks. 

Arrest, in the sense used in this Chapter, is the apprehending or 
restraining of a man that he may be forthcoming to answer some 
alleged crime. It is either (a) on tcarranty or (b) mtkout tcarrant. 

(a) Warrants are usually issued by justices of the peace, and 

authorize the officer to arrest the person named therein. A 
justice's warrant extends to one county only, but it may be 
indorsed by a justice of another county, and then it has 
force in that county also (this is called ** backing** the 
warrant). A warrant extending over the whole kingdom 
may be obtained from the Queen's Bench Division. 

(b) An arrest without warrant is allowed under the following cir- 

cumstances : — 

(1) Justices of the peace may apprehend persons com- 
mitting a felony or breach of the peace in their presence. 
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(2) Sheriffs and coroners may arrest any felon within their 
ooiinty. 

(3) Constables may arrest (i) persons who, in their pre- 
sence, or whom they have reasonable grounds to suppose 
have conmiitted treason, felony, or a breach of the peace ; 
(ii) persons found loitering in private places by night. 

(4) Private persons may arrest (i) felons who commit a 
felony in their presence ; (ii) persons committing indictable 
offences by night; (iii) persons committing malicious in- 
juries to their property ; (iv) persons against whom a " hue 
and cry" has been raised. 

[N.B. — ^Any one wantonly raising this cry is punishable 
by fine and imprisonment.] 



Points to note. 

I. What the eleven general heads are under which the proceedings in 
criminal Courts are carried on. 

n. Whether or not warrants to arrest can be obtained elsewhere than 
from justices or the Queen's Bench Division. 

m. Whether or not an outer door can be broken open in order to 
effect an arrest under a warrant, and whether there is any dif- 
f erence in this respect whether the person arresting is a private 
person or a constable. 

rV. What the "extradition" of criminals signifies, and what the 
main provisions of the Extradition Treaties are. 

V. Whether under these treaties fugitive criminals can be surrendered 

for political offences. 

VI. In what cases arrests may be made without warrant by the fol- 

lowing persons: (a) justices; (b) constables; (c) private 
persons. 

VJLL. What the difference is between the result of a private person 
and a constable respectively arresting an innocent person. 

Vlil. What statutory provisions have been made with the view of 
encouraging persons to apprehend offenders. 



342 THE INTERMEDIATE LAW EXAMINATION MADE EAST. 

Ohapter jlxu.— Of Oommitmeiit and Bail. 

Bemarks. 

When an airest has been made, the offender must be oarried before 
a justice, in order that the ciroumstanoes of the offenoe may be 
inquired into, and the offender either committed or let out on bail or 
discharged. The justices' duties at the examination are — 

(a) To take the evidence of those who can speak to the facts on 

oath. 

(b) To have the eyidence put into writing and signed, first by the 
witnesses and then by himself. 

(c) To have the eyidence read to the person charged, and ask him 

whether he has anything to say concerning the matter; warn- 
ing him, that whatever he does say will be used against him 
at the trial, and that he has nothing to hope &om any promise, 
or to fear from any threat, which may have been held out to 
him. 

(d) To have accused's reply (if one) written down, and then read 
over to him, and then to be signed by him (the justice). 

(e) To ask the accused if he has any witnesses to call, and, if so, 

to take their evidence in the manner above mentioned. 

(f) If the evidence is insufficient, to either discharge the accused or 

remand him for not more than eight days. 

(g) If the evidence is sufficient for a trial to be had upon it, either 
to commit the accused to prison, or bail him, in order that he 
may be tried at the next sessions or assizes. 

[Note particularly the cases in which a justice respectively 
must, may and cannot allow a prisoner to go at large on hail 
Page 352.] 
(h) To, if he think fit, bind the prosecutor and the witnesses by 
recognizance to prosecute and give evidence at the trial. 

Points to note. 

I. Whether a magistrate incurs any liability by taking insufficient 
bail. 

EL Whether or not there is any appeal from a justice's decision as 
to bail. 

m. Whether a justice, or the Queen's Bench Division, can allow 
bail in case of (a) treason, (b) murder. 
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IV. For what misdemeanants justices are not obliged to take bail. 

V. Whether or not an accused person is entitled to copies of the 

depositions taken, and, if so, on what conditions. 

Chapter XIV.— Of the several ICodes of ProBecution. 

Bemarks. 

The next step in criminal proceeding after the arrest and commit- 
ment is the prosecution^ and this may be either upon a previous finding 
of the fact by an inquest or grand jury, or without such previous 
finding. 

The former (and usual) way is either (a) by presentment^ or (b) by 
indictment. 

(a) By presentment, — ^this is a comprehensive term, but here means 
the notice taken of some offence by the grand jury of their own 
knowledge, without any bill of indictment being laid before them. 

(b) An indictment is the written accusation preferred to and pre- 
sented on oath by the grand jury. 

[NaiE. — Twenty-four grand jurymen are returned to the assizes or 
sessions by the sheriff ; twelve at least, and not more than 
twenty-three, of whom receive the bill of indictment, and hear 
evidence in support, and, if the majority of them are satisfied 
that there is a case for trial, indorse the indictment " a true 
bill;" if not so satisfied, they indorse it "not a true bill," or 
" not so found."] 
Indictments must show — (i) the venue {i. e. the place where the 
offence was committed) ; (ii) the christian and surname of the defen- 
dant ; (iii) the time and place of the commission of the offence ; (iv) the 
nature of the offence. [Note. — This last must be set out with certainty 
and clearness, and in several cases technical terms must be used, see 
p. 366] ; (v.) the conclusion^ this for common law offences runs thus : 
— " Against the peace of our sovereign lady the Queen, her crown and 
dignity." 

[Note the various provisions allowing amendments to be made in 
criminal pleadings, &c., in order to prevent the trial failing 
through some technical defect.] 
With regard to prosecution without a previous finding to the grand 
jury, the only species now existing, is — 

(c) Information, — a complaint in the Queen's Bench Division 
made by the Crown of some offence not amounting to a felony. 

The information is filed either by the Attorney-General, on behalf 
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of the Crown, in all oases where the offence deserves prompt punish- 
ment, owing to its tendency to disturb or endanger the government, 
or it is filed by the Master of the Crown Office (the sovereign's 
coroner and attorney), at the instance of some private person (known 
as a relator) f in cases of gross and notorious misdemeanors, such as 
libels, riots, and other offences of an atrocious kind, which, owing 
to their magnitude, require speedy and public animadversion. 

In these latter cases, the person aggrieved applies to the Queen's 
Bench Division for a rule to call on the offender to show cause why 
the information should not issue ; and, if no cause is shown, the infor- 
mation is filed, and is tried by a petty jury at the assizes ; or, if the 
matter is of special importance, at bar in London, either by a special 
or common juiy as a civil action. 

Points to note. 

I. What (a) the qualifications for, (b) the powers and duties of, the 

grand jury in criminal proceedings are. 

II. In what offences it is necessary to use certain technical words de- 

scriptive of the offence in the indictment. 

in. What some of the chief of the statutory provisions relating to 
the amendments of indictments are. 

lY. The evidence against a man charged for a misdemeanor proves 
that he committed a felony — whether the prisoner will be 
acquitted or not. 

V. What the mode of prosecution was against a thief who was taken 

with the mainour, and what this expression signifies. 

VI. In what offences a prosecution by way of appeal was allowed, 

and when such prosecution was abolished. 

Chapter XV.— Of Process, and herein of Certiorari. 

Eemarks. 

The process whereby a prisoner is brought up to the Court for 
trial of the offence charged against him in the indictmenty is either by 
writ of capias or by a justice's warrant. If the defendant cannot be 
found, he may be outlawed (the term is waived in the case of a woman). 
In felonies a capias at once issues, and outlawry follows ; but in mis- 
demeanors a more tedious process has to be gone through before the 
outlawry is effected. (See p. 381.) 
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Before the trial, or at any time before judgment, application by 
either prosecutor or accused may be made to the Queen's Bench 
Division to remove the indictment from any inferior criminal Court 
into that Division. It is granted for one of the four purposes set out 
on p. 283 (note these particularly). 

The process on informations is in general similar to that on indict- 
ments, but it commences by subpcena^ and, on non-appearance by the 
defendant, a capias issues. With a view to outlawry, the first step is 
by venire fadaSy and not by suhpasna. 

Points to note. 

I. What bench warrants are, and what the provisions of 11 & 12 Vict. 
o. 42, as to justices' warrants for the apprehension of persons 
at large, against whom indictments are found. 

n. By what means a person who is already in prison is brought up 
for trial on an indictment charging him with the commission 
of some other offence. 

m. What the steps are by which a person accused of a misdemeanor, 
and who eludes apprehension, is made an outlaw. 

IV. What the effect of outlawry is, and by what means the outlaw 

obtains his discharge. 

V. In order to obtain a writ of certiorari facias, removing criminal 

proceedings into the Queen's Bench Division, what the appli- 
cant must be prepared to prove. 

VI. Sow this cef^tiorari is obtained. 

VJLL. Whether security has to be given by the applicant for a certiorari, 
and in what case no security is required. 

YILL. What the statutory provisions as to the trial of offences 
removed into the Queen's Bench by certiorari are. 

Chapter XVI.— Of Arraignment and its Incidents. 

Bemarks. 
At the trial the accused appears, and is arfmgned, that is, he is 
called upon by name to answer the matters charged against h\m in 
the indictment. 

The indictment is read to him, and the prisoner is asked whether 
he is guiltj/ or not guilty. To this he may stand mute, when a plea of 
"not guilty" is entered for him, unless there is a question of his 
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Banity, when that queBtion must be decided by a jury at once ; or he 
may con/ess the indictment, when, unless he withdraws the confes- 
sion — a course the Court usually advises him to adopt, — ^judgment is 
awarded. This is a simple confession. Another and more com- 
plicated species of confession is known as approvement, when the 
accused, before plea pleaded, confesses the fact, and accuses others, 
his accomplices, of committing the offence, with the view of obtaining 
his pardon. This approvement has long since been disused, and when 
used was only allowed in cases of capital felonies. 

But it often happens even at the present time that justices offer 
pardon to an accomplice if he will give full evidence against the 
other prisoners at the trial. This evidence is known as the Queen's 
Evidence, and if not sufficient to convict, the man is liable to be tried 
and convicted on his own confession. Moreover, the pardon is not of 
force unless confirmed by the judges of gaol delivery. 

Points to note. 

I. When a prisoner is said to '^ stand mute." 

II. What course was formerly adopted, when in felony a prisoner 

" stood mute," with the view of making him plead ; whether 
or not the strange course adopted could properly be called 
using the " rack." 

m. In connection with the arraignment of prisoners what the terms 
"holding up the hand," **trina admonitio," "approver," 
" appellee," respectively mean. 

Chapter XVII.— Of Plea and Issue. 
Eemarks. 

The usual course adopted by prisoners when arraigned is to put in 
their plea or answer to the charge, and the various criminal pleas 
are — 

(a) A plea to the jurisdiction — rarely used for reasons given on 

p. 397. 

(b) A demurrer — by which the defendant admits the fact, but 

takes exception to the sufficiency of the charge on the face 
of it, e. g. when he says that the facts stated in the indict- 
ment do not constitute the offence alleged. 
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(o) A plea in abatement (practically not now allowed) — ^used when 
the prisoner said that his name or addition was wrongly 
stated, 
(d) A plea in bar. These pleas are principally of four kinds, 
namely : — 

(i) Autrefois acquit^ or former acquittal. 

(ii) Autrefois convicty or former conviction — for no man 
can be twice brought into danger for the same crime. If 
the former conviction was for a capital offence, then the plea 
put in is — 

(iii) Autrefois attaint. 

(iv) A pardon. 

These are uncommon pleas. The ordinary plea is — 

(v) The general issue, or the plea of not guilty ; and this 

plea may be pleaded with the first two mentioned, namely, 

autrefois acquit and autrefois convict. 

The effect of this last plea is to put the prosecutor to the proof of 

every material fact in the indictment or information, and to allow the 

defendant to avail himself of any defence or circumstance equally as 

if he had pleaded it specially, and thus it is by far the best plea for 

a prisoner to put in. By it the prisoner put himself upon the trial 

by jury, and the prosecutor " doth the like," or, as it is called, adds the 

" similiter." 

Points to note. 

I. What the nature of a plea to the jurisdiction is, and why rarely 
used. 

n. Whether or not a prisoner after demurring, and the demurrer 
being overruled, can plead not guilty. 

HI. Why demurrers to indictment are seldom used. 

rV. Why prior to 1870 it was advisable to plead a pardon before 
sentence passed. 

Y. Distinguish special pleas and general pleas. 

VI. Discuss the nature of declaratory pleas of sanctuary and of 
benefit of clergy. 

Vil. What Blackstone's statement on the law of sanctuary is. 

Vin. What the origin of the terms " culprit " and " oyer " is. 
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Test Paper to work out. 

1. Mention the yarious Courts of criminal jurisdiction, distinguish- 
ing those which have a local jurisdiction only. 

2. Give the principal provisions of the Summary Jurisdiction Act, 
1879. 

3. Give the eleven general heads in their progressive order of the 
ordinary proceedings in criminal Courts. 

4. In what cases is (a) a private person, (b) a constable, justified 
in arresting an offender P 

5. In what cases is a justice of the peace obliged to allow a 
prisoner out on bail, and when has he a discretion in the matter ? 

6. Explain shortly the duties of a grand jury at an assize trial 

7. Give a short account of the usual proceedings which take place 
at the trial of a prisoner for a misdemeanor or felony at the assizes 
from beginning to end. 

8. What do you understand by the prisoner's *^ plea " P Mention 
the various kinds of criminal pleas, and explain each kind shortly. 



Seventeenth Week's Work. 

Chapter XYJLLL. — Of Trial and Conviction. 

„ XIX. — Of Judgment and its Consequences. 

„ XX. — 0/ Reversal of Judgment. 

„ XXI. — Of Reprieve and Pardon. 

„ XXn.— Of Execution. 

The Conclusion. 

Chapter XyuU.— Of Trial and Conviction. 

Bemarks. 
After reading the interesting, though, at the present day, unim- 
portant matter relating to the modes in which prisoners were formerly 
tried, you must pay special attention to the present mode of trial, viz. — 
Trial by jury — in connection with which the following points are 
some of the most important — 

(a) The jury to try a prisoner {ov petty jury) consist of tu?elve men, 
none of whom must have acted in the grand jury by which 
the hill was found against the prisoner. 
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(b) The jury to try misdemeanors in the Queen's Bench Division 

may be a special jury, 

(c) The jury as they are sworn may be challenged by the prisoner 

as in civil actions (see Bk. V. Ch. XI.). 

(d) After the jury are sworn the counsel for the prosecution opens 

the indictment and calls his witnesses. The prisoner's 
counsel then replies, and calls his witnesses, and then makes 
his speech. And the counsel for the prosecution replies. 
The judge then sums up the case, drawing the jury's atten- 
tion to the main points for them to consider. 

(e) The jury must deliver their verdict, as they cannot generally 

be discharged, as they may in civil actions. 

(f) The verdict may be (as in civil actions) either gmieral or special. 

(g) A general verdict is either " not guilty," when the prisoner is 

acquittedy or " guilty," when the prisoner is said to be con- 
victed. A special verdict is where the jury state what they 
find to be the facts, and leave the Court to pronounce 
judgment; 

(h) A prisoner may also be convicted by his own confession^ if 
voluntarily made. 

(i) One witness is generally sufficient to convict a prisoner ; but in 
some cases two witnesses are required — e. g. in treason, mis- 
prision of treason, and perjury. 

(j) The prisoner cannot give evidence — nor can her husband or his 
wife. 

(k) The rules as to evidence laid down in connection with civil 
actions apply generally to criminal proceedings also (see 
Bk. V. Ch. XI.). 

(1) There is no appeal or new trial (as a rule) in criminal cases. 

(m) The prosecutor and his witnesses are allowed their expenses in 
attending at the trial, and also certain small sums for their 
loss of time. 

(n) The Court can order the restitution of property stolen (even 
though sold in market overt) to the true owner, unless the 
property consist of valuable securities which have been dis- 
charged by the person liable, or, being negotiable instru- 
ments, have been bond fide taken for value by any person 
without notice of the fact that they had been wrongfully 
dealt with. 
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Points to note. 

I. What the nature of the following species of trial respectively 
was — 

(a) By ordeal (distinguishing ordeal by fire and water respectively) . 

(b) By oorsned. 

n. What the proceedings in the old mode of trial by battle were, and 
when this trial was abolished. 

[N.B. — This subject should be particularly read.] 

III. Why it is that in criminal trials in the House of Lords no 
special verdict can be given as in trials by jury. 

rV. In what other respect trials of peers in parliament differ from 
trials of commoners by a jury. 

V. What the rules are as to the prisoner challenging jurors in cri- 

minal cases. 

VI. What a peremptory challenge is, why such challenges are allowed, 

and whether there is any limit to the number of them allowed. 

VII. Whether or not jurors can be punished for finding verdicts con- 

trary to the summing-up of the judge. 

VIII. Whether after acquittal or after conviction a new trial can be 
had. 

IX. Whether confessions of their guilt by defendants can be used 

against them at the trial, and, if so, under what circumstances. 

X. Whether (a) witnesses can be called to speak to the character of 

the prisoner ; (b) evidence of previous convictions can be given. 

XI. In what cases costs are allowed to the prisoner. 

XII. Whether stolen goods not belonging to the prosecutor, and of 

which the theft is proved against the prisoner, can be restored 
to the true owner. 

XIII. What the cases are in which a person from whom goods have 
been stolen may regain possession of them without an order of 
restitution from a Court of criminal jurisdiction. 

XIV. Whether an order for the restitution of stolen goods can be 
made by a justice of the'peace in cases of laxceny, in which he 
can exercise a summary jurisdiction. 
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Chapter XIX.— Of Judfirment and its Consequences. 

Eemarks. 

After a verdict of " guilty" has been returned against the prisoner, 
the judgment of the Court upon him passes — i. e. the judge sentences 
or awards him such punishment as the law annexes to the particular 
crime; and this, as you have seen, maybe penal servitude, or imprison- 
ment, or the payment of a fine. The term of penal servitude, as you 
will remember, varies from life to five years, according to the nature 
of the oflPence, and the term of imprisonment can rarely exceed two 
years, and may be either with or without hard labour ; and solitary 
confinement of the prisoner may be added, and in some cases the pri- 
soner may be ordered to be whipped. 

The prisoner cannot be sentenced in his absence, and if he does not 
appear, a capias to produce him must issue, and if he cannot be taken, 
proceedings to outlaw him proceed. Before judgment is passed the 
prisoner can apply to the Court to arrest Judgment for some defect in 
the record, and if the defect is a substantial one the Court discharges 
the prisoner, who, however, can be again indicted. If, on application 
to arrest judgment, a question of law arises, the Court may reserve it, 
and have it stated in the form of a special case for the consideration 
of the judges, and meanwhile postpone judgment or respite the exe* 
cution of it. A pardon may also be pleaded in arrest of judgment. 

Points to note. 

I. At what stage the plea of " benefit of clergy " ought to have been 

put in. 
n. On what this benefit of clergy appears to have been founded, and 

whether it extended to any persons besides the clergy. 

HI. Whether judgments in criminal cases are, as judgments in civil 
cases, duly entered or recorded. 

rV. What the nature of punishment usually awarded for (a) mis- 
demeanor, (b) felony, is. Suppose there is no common law or 
statutory rule regulating the amount of punishment for a par- 
ticular offence, what sentence the Court can pass. 

Y. What modes of punishment enumerated by Blackstone are not 

now used. 
YI. Whether either in felony or misdemeanor cumulative sentences 

can be awarded ; if so, whether the aggregate amount of the 

sentences must be within the limit of punishment allowed by 

the law. 
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Yll. What oiroaiiiBtanoes the Court ought to take into consideratioii 
when awarding fines. 

YlJl. Why a fine in the King's Conrt is called a ransom^ and what 
proportion the fine should bear to the ransom when a statate 
speaks of both fine and ransom as a punishment. 

IX. What the rules as to ^' whipping " as a punishment for offences 

are, and whether they are the same when applied to summary 
convictions before justices of the peace as when applied to 
convictions at the assizes or sessions. 

X. What the punishment substituted by 1 Q-eo. IV. c. 57, for the 

whipping of females is. 

XI. A Court orders a prisoner to be whipped without stating the 

number of the strokes to be administered: whether such a 
sentence is good. 

XII. For what sentence penal servitude was substituted, and what 

some of the main provisions of the Penal Servitude Acts are. 

XIII. What the smallest term is for which penal servitude may be 
awarded. 

XIV. By whose authority a licence for a prisoner "to be at large " 
before the expiration of his sentence may be granted. Whe- 
ther such a licence is revocable or not. 

XV. What provisions have been made for the purpose of identifying 

prisoners. 

XVI. What the immediate effect was which at conmion law followed 
on an attainder. 

XVII. How attainder differed from conviction in its nature and effect. 
XVin. What, prior to 1870, the consequences of attainder were. 

XIX. Whether (a) by attainder of a husband his widow lost her 
dower; (b) by attainder of a wife her widower lost his 
curtesy. 

XX. What the difference between forfeiture for treason and for- 

feiture for other felonies was. 

XXI. Whether any forfeiture occurred if a man was guilty of 
felo de se. 

XXII. How forfeiture of goods and of lands differed. 
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XXIII. What the provisions of 33 & 34 Vict. c. 23, as to forfeiture 
for conviction for offences, are. 

XXIV. When forfeiture which occurred by "flight of the felon" 
without conviction was abolished. 

XXV. With what solemn words the sentence of death is pronounced. 

Chapter XX.— Of Beversal of Judgement. 

Bemarks. 
After judgment has been passed on a prisoner it may be set aside, 
and execution on it prevented by two ways, viz. : — By falsifying or 
reversing the judgment ; by reprieve or pardon. 

Of the former the present Chapter treats ; the latter is the subject 
considered in the next Chapter. 

Judgment may be falsified or reversed — (a) ivithout a tcrit of error y 
and (b) tcith a tcrit of error. 

(a) Without a writ of error j for matters not apparent on the face of 

the record — e, g, for want of authority in the judge who 
tried the case, 

[N.B. — A judge trying a case without authority is guilty 
of a high misdemeanor.] 

(b) By a urit of error: a judgment may be reversed for some 

notorious and substantial mistakes in it, or in the record ; 
as if a man guilty of misdemeanor only be adjudged a felon. 
The writ lies to the Queen's Bench in cases of misdemeanor, 
with leave of the Attorney-General, which must be given if 
sufficient cause be shown to him ; but, in cases of felony, 
the writ is a matter of favour only, and may issue either by 
express warrant under the sign manual, or by the Attorney- 
General's consent. The Court of Error can either quash the 
writ of error, and thus affirm the judgment and commit the 
prisoner at once if he is present, or reverse the judgment, 
when all former proceedings are deemed absolutely void, and 
the prisoner is in the same position as he would have been 
had he never been accused, but he may be indicted again. 

Chapter XXI.— Of Beprieve and Pardon. 

Bemarks. 
A Beprieve is the temporary withdrawal of a sentence, whereby the 
execution of the sentence is suspended. It may be granted— 
(a) Bx mandato regis : from the pleasure of the Crown. 

G. A A 
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(b) Where the judges think a reprieve proper hecause — (i) they are 

dissatisfied with the verdict ; (ii) the evidence was sospicious ; 
(iii) the indictment insufficient ; or (iv) favourable eircom- 
stances appeared in the prisoner's character. 

(c) JEx necessitate legis : as when (i) a woman prisoner sentenced to 

death is pregnant, her execution is respited till delivery, a 
jury of twelve matrons having brought in their verdict that 
the prisoner is quick with child ; or (ii) the prisoner becomes 
non compos mentis ; or (iii) there is a doubt as to the identity 
of the prisoner. 
Pardons. — All offences can be pardoned by the sovereign, excepting 

(1) the offence of committing a man to prison out of the realm; 

(2) an offence for which private justice is principally concerned in the 
prosecution of — e.g. a public nmsance; (3) an impeachment. The 
pardon must be under the great seal, and signed by the sovereign ; 
and if any deceit has been used to obtain it the pardon is void. It 
may be granted absolutely, or under a condition, on the performance 
of which the validity of the pardon will depend. A pardon may be 
also obtained by Act of Parliament, and when so obtained is more 
beneficial than one obtained from the sovereign, as it need not be 
pleaded, the Court being bound to take notice of the effect of an Act 
of Parliament ; whUe, if a prisoner does not specially plead a pardon 
obtained from the sovereign, he waives the benefit of it. 

In its effect, a pardon makes the offender a new man. 

Chapter XXII.— Of Execution. 
Bemarks. 

This Chapter treats of the last step in criminal proceedings, viz. the 
execution of the judgment. It must be performed by the sheriff or 
his deputy. His warrant, in the case of a judgment of the Court of 
the Lord High Steward, is a precept signed and sealed by the judge ; 
and in the case of a judgment of the House of Lords his warrant is a 
writ from the sovereign. In other cases, under the present practice, 
the judge signs the calendar — L e. the list of the prisoners' names, 
with their separate judgments in the margin, and this is the sheriff's 
warrant to execute the judgment. The sheriff must not alter the 
manner of death, and if he does he commits felony. If, after hang- 
ing, the prisoner revives, he must be hanged again. The execution 
is now privately carried out within the prison walls, and not publicly 
as formerly. 
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The Conclusion. 
Eemarks. 
In this Chapter the author of the Commentaries marks " some out- 
lines of English judicial history, taking a chronological view of the 
state of our laws, and their successive mutations at different periods 
of time/' The Chapter is full of interest ; and, though it is hardly 
one from which the Examiners are likely to take questions, it would, 
nevertheless, be far from safe on your part to omit a careful perusal 
of its contents. The following are points to which your particular 
attention is required : — 

Points to note. 

I. What the six periods are under which the author of the Com- 

mentaries considers the state of our legal policy. 

II. Why it is that there is great difficulty in deriving a particular 

custom from any one of the several nations by whom Britain 
was conquered before the date of the Norman invasion and 
conquest. 

III. By which of our early kings the first codification of laws was 

made, and by whom the second codification. 

IV. Enumerate some of the most memorable of the Saxon laws. 

V. What new laws and customs were introduced by the Normans. 

VI. What the effects produced by the feudal system were, and in 

whose reign that system became rooted in our land. 

VII. What the four things of importance to a student of the law 

were which took place in Henry IV. 's reign. 

Vm. What laws introduced by the Normans were especially dis- 
tasteful to the Saxon paxt of the nation. 

IX. What the provisions of the Magna Charta and Charta de Forests, 

enacted in King John's reign, were, and what result they were 
calculated to effect. 

X. Show why Edward I. has been justly styled the "English 

Justinian." 

XI. Enumerate the principal alterations in the Constitution effected 

in Edward I.'s reign ; what proof is there that these altera- 
tions effected improvements. 

XII. What important legal treatises were written in Edwaxd I.'s 

reign. 

A a2 



356 THE INTERMEDIATE LAW EXAMINATION MADE EASY. 

XIII. Why no judicial improvement was effected in Henry Vll-'s 
reign. In what matters that Icitig and his ministers were 
mainly industrious. 

XIV. What important change in the ecclesiastical part of our Con- 
stitution took place in Henry Vill.'s reign. 

XV. The same question as to our civil policy and the law of property. 

XVI. Explain how it was that the Constitution, as established by 
Elizabeth, was far from satisfactory. 

XVn. To what the caution, apparent in Elizabeth's conduct, may 
be attributed. Whether the caution was beneficial to the 
country or otherwise. 

XVIII. What the legal improvements (if any) effected in King 
James I.'s reign were. 

XIX. What the various grievances existing in Charles I.'s reign, 
which called for redress in a legal constitutional way, were. 

XX. How the breaking out of the Civil War in Charles's reign, the 

trial and murder of that king, is accounted for. 

XXI. Prove that " the Constitution of England arrived at its full 
vigour, and the true balance between liberty and prerogative 
was happily established by law, in the reign of Charles H." 

XXII. What the main improvements in the law, having in view the 
assertion of the liberties of the English, effected soon after 
the Heformation, were. 

XXIII. Show that while the Crown lost by these alterations much 
in prerogative, it regained as much in influence. 

XXIV. Enumerate some of the principal improvements effected since 
the commencement of the present century in (a) ecclesiastical 
matters ; (b) the law of property ; (c) the administration of 
civil justice ; (d) the administration of criminal justice. 

Test Paper to work out. 

1. In what cases can a husband or wife give evidence against the 
other of them in criminal proceedings ? 

2. Discuss the advantages to a prisoner of a trial by jury. 

3. Can witnesses be called for the prisoner ? Discuss shortly the 
old law on the point. 

4. Enumerate the consequences of a judgment against a prisoner 
first as regards his person, and secondly as regards his property. 
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5. Discuss the effect of a pardon " for all felonies." In what cases 
is it necessary that the oflPence be particularly specified in the pardon ? 

6. Can the sovereign alter the manner of execution — e. g. burning 
for hanging ? Give the reason for your answer. 

7. What two statutes are said to form a second Magna Charta in 
our Statute-book ? Give reasons for your answer, and compare the 
eflEect of the two statutes you name with that of the real Magna 
Charta signed at Eunnymeade in 1215. 

8. What great improvement in the administration of civil justice 
was effected by the Judicature Acts ? 



Eighteenth Week's Work. 

Analyze the following Statutes and revise Book V. (Vol. III.) 

Volume in. 

11 Geo. 2, c. 19— containing important provisions relating to 
distress, &c., &c. 

9 8f 10 Vict e. 93 {Lord OampheWs Acty 1846) — creating an ex- 
ception to ^^ actio personalis moritur cum persond.^' Extended by 
28 & 29 Vict. c. 95. 

34 8f 35 Vict. c. 79 {The Lodger's Protection Act, 1871)— protecting 
a lodger's goods from distress. 

36 Sf 37 Vict. c. 66 {The Judicature Act, 1873).— Sects. 25 and 34 
particularly important. 

37 Sf 38 Vict. c. 57 {The Real Property Limitation Act, 1874). 

39 8f 40 Vict. c. 59 {The Appellate Jurisdiction Act, 1876) — ^restoring 
the jurisdiction of the House of Lords as an ultimate court of appeal, 
&c. 

44 8f 45 Vict. c. 41 {The Conveyancing Act, 1881). — By this act, in 
addition to the powers set out ante, p. 100 and p. 257, the following 
rights are conferred : — Trustees may compromise claims and vest the 
property in new trustees by a mere declaratory deed, without the 
necessity of a transfer of the property or a vesting order from the 
Court. The Court may, where for the woman's benefit, and she is 
willing to consent, bind her interests in property settled to her 
separate use, even though a restraint on alienation is imposed. A 
married woman, even though an infant, may appoint an attorney. 
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Volume IV. 

24 ^ 25 Vict c. 94 {Accessories and Receivers Act), Chapter II. 

24 fy 25 VicL c. 96 {Larceny Act), — ^This act reg^ilates the law of 
larceny, and of the offences against propertjy treated of in Chapter Y. 

24 8f 25 Vict. c. 97 {The Malicious Injuries to Property Act).— The 
provisions of this act are mainly treated of in Chapter Y. 

24 8f 25 Vict. c. 98 {The Forgery ^c^.— This statute makes many 
acts forgery which at common law did not constitate iorgery. The 
subject is treated of in Chapter Y. 

24 8f 25 Vict. c. 99 {Coinage Act). — This statute regulates the 
law of counterfeiting, and uttering false coins, and is treated of in 
Chapter Y. 

24 8f 25 Vict. c. 100 {Offences against the Person Act). — ^This statute 
is treated of in Chapter lY. 

[N.B. — ^These six statutes are the main statutes on criminal law, 
and are known as the Criminal Law Consolidation Acts, 1861.] 

31 8f 32 Vict. c. 116. — This act makes a partner guilty of larceny 
if he wrongfully applies the partnership property to his own purposes. 

33 8f 34 Vict. c. 23 {The Felony Act, 1870). 

33 8f 34 Vict. c. 58 {The Forgery Act, 1870). 

I Geo. 1, St. 2, c.5{The Riot Act). 

10 8f 11 Vict. c. 82 {The Juvenile Offenders Act). 

II 4" 12 Vict. c. 42. — This statute relates to justices' warrants in 
indictable offences. 

11 8f 12 Vict. c. 43; 18 ^ 19 Vict. c. 126, and 42 8f 43 Vict. c. 49 
{The Summary Jurisdiction Acts, A. n. 1848, 1855, and 1879), referred 
to in Chapter XI. 

By these acts the following important powers are conferred on 
Courts of summary jurisdiction : — 

(a) The right to try and punish children {i. e. persons apparently 
under twelve) for any offence (except homicide), the punishment im- 
posed not exceeding one month's imprisonment or a fine of 40«., with 
six strokes of the birch rod if a male offender. 

(b) The right to try and pxmish young people {i. e. persons appa- 
rently between twelve and sixteen) for larceny, embezzlement, or for 
the guilty reception of stolen goods, or any attempt to commit those 
offences. The offender must consent to be so tri^, and the punish- 
ment awarded must not exceed three months' imprisonment or 10/. 
fine, with twelve strokes of the birch rod if a male offender. 
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(c) The right to try and punish adults for any of the offences given 
in the last head, when the value of the property does not exceed 405. 
The offender must consent to be so tried, and the punishment must 
not exceed imprisonment for three months or 20/. fine. 

It is also provided that where a court of summary jurisdiction has 
authority under any other act to either imprison or fine, the imprison- 
ment may be without hard labour, and the prescribed period thereof, 
or of the amount of the fine, may be reduced, and the Court may 
dispense with the requirements of statutes as to offenders finding sure- 
ties of the peace, &c. And if some act authorizes imprisonment only, 
and the Court thinks that the justice of the case would be better met 
by a fine, a fine not exceeding 25/. may be ordered. 

41 8f 42 Vict c. 73 {The Territorial Waters Jurisdiction Act, 1878). 
— This act declares that an offence committed by any person (whether 
a British subject or not) on the open sea, within the territorial waters 
of her Majesty's dominions (t. e, within one marine league of low 
water-mark), is an offence within the jurisdiction of the Court of 
Admiralty^ although committed by a foreign ship. 

Test Paper to work out. 

1. A. disseises B., and then lets the lands to B. by deed for five 
years. Does the doctrine of "remitter" apply here? Give your 
reason. 

2. On what grounds can an award be set aside P 

3. A. owes to B. 1,000/. A. pays him 100/., for which B. gives a 
receipt in discharge of the 1,000/. Subsequently B. commences an 
action for the balance of 900/., and A. in defence pleads accord and 
satisfaction, and produces B.'s receipt. Who will succeed in the 
action, A. or B., and why P 

4. With what object is a concurrent writ of summons issued ? 

6. What is the difference between the sheriff's duties under a writ 
of elegit and a writ oi fieri facias ? 

6. A. is tenant for life without impeachment for waste. B. is the 
remainderman. What acts on the part of A. can B. obtain an 
injunction to restrain ? 

7. " Equity abates the rigour of the law." How far is this maxim 

true? 

8. A.'s dog bites B. B. brings an action for damages for negli- 
gence. What facts must he prove P 
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Nineteenth Week's Work. 

Beyise Volume IV. and then answer the following questions : — 

1. What according to Blackstone were the evils which resulted 

from the frequency in the days of capital punishment for 
offences P 

2. A. and B. are hoth shipwrecked, and seize on the same plank. 

A., finding that the plank will not support both B. and him- 
self, thrusts B. from it. B. is drowned, but A. is saved. Is 
A.'s homicide justifiable, excusable or felonious ? 

3. In connection with crimes, what do you understand by the 

" benefit of clergy " P To whom did it extend P 

4. What constitutes the offence of " robbery " P 

5. Enumerate some acts constituting the offence of piracy. 

6. What crime is it to disinter a dead body, and how punishable ? 

7. When is a prisoner said to " stand mute " P On his doing so, 

what was the former and what is the present course of pro- 
ceeding P 

8. What is a reprieve P how may it be granted P 



The Last Month. 

During this month you will be able to go through the Commen- 
taries with this Guide from beginning to the end, and having done 
so, you ought to have no difficulty when in for the Examination in 
answering the questions in such a way as to satisfy the Examiners of 
your right to their certificate that you have satisfactorily passed the 
Intermediate Examination. 

In Appendix B., posty you will find some useful hints to observe 
when in for the Examination. 
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APPENDIX A. 

Translation of Latin Maxims and Sentences. 



Ahsolutum et directum dominium. The absolute and direct dominion. 

Absque generali senat'&s et populi conventu et edicto. Apart from the 
general meeting and decree of the senate and people. 

Aula regis. The King's Court. 

A verbis legis non recedendum est. There must be no departure from 
the words of the law. 

Auxilia Jiunt de gratia et non dejure, cum dependeant ex gratia tenentium 
et non ad voluntatem dominorum. Aids are rendered as of favour, and not 
of right, since they depend on the favour of the tenants and are not at 
the will of the lords. 

Ad voluntatem domini. At the lord's will. 

Actus Dei nemini facit injuriam. The act of God does no man any in- 

A vinculo matrimonii. From the bond of matrimony. 

Ad ostium ecclesi(B. At the church door. 

Accessorium non ducit sed sequitur suum principale. The incident does 
not lead, but f oUows its principal. 

^quitas sequitur legem. Equity follows the law. 

Animum revertendi. The spirit of returning. 

Ad colligendum bona defuncti. To collect a deceased man's property. 

Aliter quam ad virum ex causd regiminis et castigationis uxoris su(B^ licite 
et rationabiliter pertinet. Otherwise than a husband is allowed by law and 
reason, with the view of controlling and correcting his wife. 

Augusta {or) Piissima regina conjux divi imperatoris. Augusta (or) 
most dutiful queen, wife of the emperor of blessed memory. 

Augusta legibus soluta non est. Augusta is not free from the laws. 

Aurum regina. Queen-gold. 

Ad defendendum regem. For the protection of the king. 

Arcana imperii. Mysteries of the crown. 

Ad hoc autem creatus est rex, ut justitiam facial universis. But for this 
end has a king been appointed, that he may administer justice to one and 
aU. 

A societate nomen sumpserunt, reges enim tales sibi associant. They de- 
rived their title from association, for kings associate such people to them- 
selves. 
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Advocatio — in clientelam recipere. Advowson — ^to take into protection. 

Apprenttcii ad legem. Apprentices according to law. 

Accedas ad curiam. Qo to the higher Court. 

Anno 1261, justiciarii itiner antes venerunt apud Wigomiam in octavis 
S. Johannis baptista; — et totus comitatus eos admittere recusavii, quod 
septem anninondum erant elapsi, postquam justiciarii ibidem ultimo sederunt. 
In the year 1261, justices in eyre came to Wigomia in the octaves of 
8t. John the Baptist; — and the whole county refused to admit them, 
because seven years had not yet elapsed since their last sitting in that 
place. 

Actiones composite sunt, quibus inter se homines disceptarent : quas 
actioneSf ne populus prout vellet institueret, certas solennesque esse voluerunt. 
Actions were formed by which men might sue each other ; which actions, 
that the people might not appoint them as they like, they wished to be 
fixed and regular. 

^tas pubertati proximo. The age nearest to puberty. 

Agentes et consentientes pari pcend plectantur. The acting and consent- 
ing parties shall be visited with similar punishment. 

Ab ingressu ecclesia. From entering the church. 

A qua non deliberentur sine speciali pracepto domini regis. From which 
they shall not be set free without a special order from the lord the king. 

Bona dea. Good goddess. 
Bona waviata. Waifs. 

Cunctas nationes et urbes, populus, aut primores, aut singuli regunt: 
delecta ex his et constituta reipublica forma laudari facilius quam evenire, 
vel, si evenit, haud diuturna esse potest. Every nation and city is governed 
either by the people, by the nobility, or by a single person ; a form of 
government chosen from and constituted out of these is easier to be 
praised than effected, or, if effected, cannot by any means be of long 
duration. 

Contra pacem domini regis. Against the peace of the lord king. 

Contra pacem ballivorum. Against the peace of the bailiff. 

Contra pacem vice comitis. Against the peace of the sheriff. 

Colunt discreti et diversi; ut fons, ut campus, ut nemus placuit. They 
till the land apart and in different directions; according as a spring, a 
field, or grove has been found pleasing. 

Cujus est solum, ejus est usque ad cesium {et ad inferos). He to whom 
the soil belongs, to him also belongs all above it, even up to the sky (and 
all under it to the depths below). [This shows that the word land is 
nomen generalissimum, a most general term.] 

Cujus est divisio alterius est electio. When one divides, the other has 
the right of first choice. 

Cuicunque aliquid conceditur, conceditur et id sine quo res ipsa non esse 
potuit. To whomsoever anything is conceded, is conceded that also with- 
out which the thing itself could not be. 

Custos rotulorum. Keeper of the rolls. 
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Cujus regis temporihus hoc ordinatum sit non reperio. I cannot find out 
in whose reign this regulation was made. 

Caveat emptor. Let the purchaser be on his guard. 

Causa jactitationis matrimonii. The case of a boast of matrimony. 

Contra omnes homines Jidelitatem fecit. He took an oath of allegiance 
against all men. 

Curia advisari vult. The Court wishes to consider. 

Custuma antiqua sive magna. Ancient or great customs. 

Custuma parva et nova. Small and new customs. 

Consuetudo et lex Anglia. Custom and law of England. 

Cum olim in usu fuisset, alterius nomine agi non posse^ sed quia hoc non 
minimam incommoditatem hahebat, cceperunt homines per pro curator es litigare. 
Although it was formerly the custom, not to be able to act in another's 
name, yet because this entailed great inconvenience, people began to 
employ attorneys in their lawsuits. 

Crimen falsi. Crime of falsification. 

Communia placita non sequantur curiam regis^ sed teneantur in aliquo loco 
certo. Common pleas shall not follow the King's Court, but shall be held 
in some certain place. 

Celeherrimo huic conventui episcopus et aldermanus intersunto : quorum 
alter Jura divina, alter humana populum edoceto. The bishop and alderman 
shall be present at this meeting ; one of whom shall instruct the people in 
divine, the other in human, law. 

Curia pedis pulverizati. The Court of Dusty Feet. 

Cum sit contra praceptum Domini, non tentabis Dominum Deum tuum. 
Since it is contrary to God's command. Thou shalt not tempt the Lord thy 
God. 

Cuique in proprio fundo quamlibet feram quoquo modo venari permissum. 
Everyone has full liberty, m his own territory, to hunt the wild beast in 
what way soever. 

Cessante ratione, cessat et ipsa lex. With the cessation of the reason, 
the law also ceases itself. 

Custos horrei regii. Guard of the royal bam. 

Cum testamento annexo, et durante minore tetate. With administration 
of the will, and while the minority lasts. 

Consules, a consul endo ; reges enim tales sibi associant ad consulendum. 
Consuls, from consulting ; for the kings are wont to take such to them- 
selves as assessors in counsel. 

De bonis dejuncti prima deducenda sunt ea qua sunt necessitatis, et postea 
qua sunt utilitatis, et ultimo quae sunt voluntatis. From the deceased's 
property must be taken first, what pertains to necessity ; next, what per- 
tains to expediency ; and lastly, what pertains to will. 

De communi consilio super negotiis quibusdam arduis et urgentibus, regem, 
statum, defensionem regni Anglia et ecclesia Anglicana concementibus. 
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ronceming the general adyice on certain difficult and pressing affairs 
relatinff to the king and the state of defence of England and of the 
English Church. 

De minoribus rebus principes comultant, de majorxbuSf omnes. Upon the 
less important affairs the chiefs deliberate, upon those of greater import- 
ance, all. 

De eturgione observetur, quod rex ilium habebit integrum ; de balena vero 
eufficitf si rex habeat caput, et regina caudam. Be it noted that in the case 
of a sturgeon, the king shall have it whole ; but in the case of a whale, it 
id enough if the king has its head, and the queen its tail. 

De prmrogativd regis. Concerning the king's prerogative. 

De idiotd inquirendo. Concerning inquiry about an idiot. 

Dicebatur fregisse jvramentum regis juratum. He was said to have 
broken the sworn oath of the sovereign. 

Divisum imperium. A divided sway. 

Dentur omnes decima primaria ecclesia ad quam parochia pertinet. All 
the tithes must be paid to the principal cnurch to which the parish 

belongs. 

Dent operam consules, ne quid respublica detrimenti capiat. The consuls 
are to see that the state is uninjured. 

Dominicum dicitur quod quia habet ad mensam suam — dicitur etiam 
dominicum villenagiumy quod traditur villanis. The demesne is said to be 
that [land] which anyone keeps for the purposes of his family ; that which 
is handed down to the villeins to be held in villenage is also called the 
demesne. 

Donationes sint stricti juris, ne quis plus donasse prasumatur quam in 
donations expresserit. The gifts shall be of strict right, that no one m.ay 
be presumed to have given more than he has expressed in the gift. 

Descendit jus quasi ponderosum quid, cadens deorsum rectd lined; et 
nunquam reascendit ed vid qud descendit. Bight descends like something 
falling heavily downwards in a straight line ; and it never goes up again 
by the same way as it came down. 

Dum bene se gesserit. While he conducts himself properly. 

Damnum absque injurid. Damage apart from injury. 

Delictis, pro modo pcenarum, equorum pecorumque numero convicti mule- 
tantur. Pars mulcta regi vel civitati ; pars ipsi qui vindicatur, vel propin- 
quis ejus, exsolvitur. People convicted of crimes are jfined, by way of 
penalty, in a certain number of horses and cattle. Part of the fine is paid 
to the king or state ; part to the person injured or his relations. 

De excommunicato capiendo. A writ of excommunication. 

De coniumace capiendo. A writ for contempt. 

De jure naturm, cogitare per nos atque dicere debetnus ; de jure populi 
Romani, qua relicta sunt et tradita. Concerning the law of nature, we 
ought to Uiink and speak of ourselves ; concerning the law of the Boman 
people, we should foUow what has been bequeathed and handed down. 
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De uxore raptd et abductd. Concerning carrying off and abducting a 
wife. 

Divus Hadrianus rescripsit eum qui stuprum sihi vel suis inferentem 
occidit, dimittendum. Hadrian, of blessed memory, granted an acquittal 
to anyone defending his own chastity, or that of his relations. 

Decemviri. Decemvirs. 

Dedi et concessi, I have given and gpranted. 

Devenio tester homo. I become your man. 

Duplicem valorem maritagii. Double the value of the marriage allianco. 

Did poterit socagium a soccOy et inde tenentes socmannij eo quod deputati 
sunt, ut videtur, tantummodo ad culturam, et quorum custodia et maritagia 
ad propinquiores parentes Jure sanguinis pertinehant. Socage can be so 
called from soc, and hence the tenants [are called] socmen ; for the reasoa 
that they are deputed, it seems, merely to the cultivation of the fields ; 
and also their wardship and marriage belong to the nearer relatives by 
right of blood. 

Donatio stricta et coarctata ; sicut certis haredibus, quibusdam a succes- 
sione exclusis. A strict and restrained gift; as to certain heirs, some 
being excluded from succession. 

Durante viduitate. During widowhood. 

Dejure communi. Of common right. 

De minimis non curat lex. The law does not trouble itself about very 
small things. 

Dehors. Outside (beyond). 

De rationabili parte bonorum. Concerning the reasonable division of 
property. 

Delegatus non potest delegare. A deputy cannot depute. 

Donatio mortis causd. A gift with respect to death. 

De ventre inspiciendo. To examine the womb. 

Decet tamen principem servare leges, quibus ipse solutus est. It becomes 
a prince, however, to keep the laws from which he himself is free. 

De coronatore eligendo. Concerning the election of a coroner. 

De coronatore exonerando. Concerning the exemption of a coroner. 

De probioribus et potentioribus comitates sui in pustodes pads. From the 
most upright and influential men of their county as guardians of the 
peace. 

Dotalitii et trientis ex bonis mobilibus viri. Of dower and third part of 
the movable goods of her husband. 

De terris acquisitis et acquirendis. Of lands acquired and to be ac- 
quired. 

De omnibus quidem cognoscit, non tamen de omnibus judical. It takes 
cognizance indeed of all matters, it does not, however, decide on all 
matters. 
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Eum qui nocentem infamaty non est aquum et honum oh earn rem condem- 
nari; delicto enim nocentium nota esse oportet et expedit. If a man defames 
another who is guilty, it is not just and good that he should be con- 
demned on that account; for it is right and proper that the crimes of 
guilty persons should be made known. 

Ea sunt animadvertenda peccata mcLximky qua difficillime pracaventur. 
Those crimes are specially to be punished which it is most difficult to 
guard against. 

Etiamsi ad ilia persona consueverint et debuerint per electionemy aut 
quemvis alium modumy assumi. Although it was customary and right 
that the appointment should be made by election or some other method. 

Exeant seniores duodecim thani, et prcefectus cum eisy et jurent super 
sanctuarium quod eis in manus datury quod nolint ullum innocentem accusare, 
nee aliquem noxium celare. The twelve elder thanes shall go out, and the 
leader with them, and they shall swear on the sacred object that is given 
into their hands, that they will not accuse any innocent person, nor 
conceal any guilty one. 

Eliguntur in consiliis et principes qui Jura per pagos vicosque reddunt : 
centeni singulis y -ex plebe comites, consilium simul et auctoritas, adsunt. 
Chiefs also are chosen in the assemblies who administer justice in the 
cantons and towns ; a hundred for each, counts from the commons, com- 
bining counsel and authority, are present. 

Ei incumhit prohatioy qui dicity non qui negat ; cum per rerum naturam 
/actum negantis prohatio nulla sit. Proof is incumbent on the affirmer, 
not on the repudiator ; since in the nature of things no proof attaches to 
the latter. 

Et sequitur aliquando poena capitalisy aliquando perpetuum exilium cum 
omnium bonorum ademptione. And sometimes capital punishment follows, 
sometimes banishment for life, together with confiscation of all property. 

Episcopiy sicut cateri barones, debent interesse judiciis cum baronibus, 
quousque perveniatur ad diminutionem membrorum vel ad mortem. Bishops, 
like the rest of the barons, must be present at the trials with the barons, 
until it comes to a matter concerning life or limb. 

Ex post facto. In accordance with an after decree. 

Et omnes comites et barones una voce responderunty quod nolunt leges 
AnglicB mutarCy quce hucusque usitatae sunt et approbata. And all the earls 
and barons with one voice replied, that they were unwilling to change the 
laws of England, which, up to this time, had been in use and approved. 

Erant omnia communia et indivisa omnibus, veluti unum cunctis patri- 
monium esset. All things were common and undivided to all, as if there 
were one property for all. 

Ex assensu patris. From the assent of the father. 

Et sic totum tenety et nihil tenet, soil, totum conjunctim et nihil per se 
separatim. And so he holds the whole, and yet holds nothing, «. e, the 
whole conjointly and nothing separately by itself. 

Ex post facto. By something done subsequently. 
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Ex speciali gratid^ certd scientidf et mero motu reffina {aui regis). By the 
special favour, sure knowledge and uninterested motive of the queen (or 
king). 

Edmundus autem Latusferreum,* rex naturalis de stirpe regumj genuit 
Edwardum; et Edwa^dus genuit Edgarum, cui de jure debehatur regnum 
jinglorum. But Edmund Ironside, the natural king, descended from a 
royal line, begat Edward ; and Edward begat Edgar, to whom the Eng- 
lidi crown rightfully belonged. 

En ventre sa mhre. In his mother's belly. 

Ex parte paternd. On the father's side. 

Erant in Jlnglid quodammodo tot reges vel potius tyrannic quot domini 
castellorum. There were in England as it were as many kings or rather 
despots as there were lords of castles. 

Esse optime constitutam rempublicanif qute ex tribus generibus illis^ regali^ 
Optimo f et populariy sit modice confusa. (That) that is the best constituted 
state which is made up in a moderate degree of the three classes — royalty, 
nobility, and commons. 

Ex donationibus, servitia militaria vel magna serjaniiae non continentibus, 
oritur nobis quoddam nomen generate f quod est socagium. From gifts that 
do not comprise services of chivalry or knight-service, there arises for us 
a general term, which is socage. 

Est autem dominicum propria terra ad mensam assignata^ et villenagium 
quod traditur villanis ad excolendum. But the demesne is properly the 
land kept for supplying the lord's table, and the villenage which is 
handed over to the villeins for the purpose of cultivating. 

Et ideo dicuntur liberi. And therefore they are called freemen. 

Ex provisions viri. By the provision of her husband. 

Expressum facit cessare taciturn. An express promise makes an implied 
one to cease. 

Ex nudo pacto non oritur actio. No action arises out of a bare agree- 
ment. 

Ex donations regis. By the king's gift. 

Et quod non habet principium, non habetjinem. And that which has not 
a beginning has not an end. 

Ex quibus rex unum conjirmabat. One of whom the king confirmed in 
his appointment. 

Forum plebeia justitia et tkeatrum comitivce potestatis. The forum of 
justice for the commons and the theatre of the county jurisdiction. 

Furiosus furore solum punitur. A madman is punished by his madness 
alone. 

Frater fratri sine legitimo hcerede de/unctOy in beneficio quod eorum patris 
fuitj succedat ; sin autem unus e /ratribus a domino feudum acceperit^ eo 
defuncto sine legitimo haerede, frater ejus in feudum non succedit. A brother 
may succeed a brother who has died witnout lawful heir in the benefice 
that belonged to their father; but if one of the brothers shall have re- 
ceived a feud from a lord, if he dies without a lawful heir, his brother 
does not succeed to the feud. 
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Feudum novum, a new feud ; feudum antiquum^ an ancient feud ; feudum 
ttricte novum, a feud strictly new ; feudum novum ut antiquum^ a new feud 
(to be held) as an ancient feud. 

Felis summd caudd suspendatur, capite aream attingente, et in earn grana 
triiici effundantur, usquedum summitas cauda tritico cooperiatur. The cat 
shall be hanged by the tip of its tail, the head touching the floor, and 
grains of wheat shall be thirown upon it, until the tip of its tail is covered 
with wheat. 

Fructus induatriales. Emblements. 

Fili'us nullius; Jilius populi. No one's son ; the people's son. 

Fides est ohligatio conscientia unius ad intentionem alterius. A trust is 
the obligation of one's conscience to carry out another's intention. 

Fidei commissum. An entrusting to good faith. 

Frater fratri uterino non succedet in hareditate patemd. A brother shall 
not succeed a brother of the half-blood in the father's estate. 

Fit juris et seisinm conjunctio. It becomes a union of right and seisin. 

Fustibus etjlagellis acriter verberare uxorem. To thrash a wife violently 
with rods and whips. 

Forisfacta, Estranged. 

Hareticus, qui de articulis fidei aliter pradicat, sentit, vel doceat, qiidm 
docet sancta mater ecclesia. A heretic, one who speaks, feels, or teaches, 
contrary to the teaching of the Holy Mother, the Church. 

Hutesium et clamor. Hue and cry. 

Hoc quidem perquam durum est, sed ita lex scripta est. This indeed is 
hard, but it is the written law. 

Habeas corpus ad subjiciendum. You shall have the body for submis- 
sion. 

Homicidium quod nullo vidente, nullo sciente, clam perpetratur. Murder 
which is committed secretly, without anyone seeing it or knowing it. 

Homicidia vulgaria ; qua: aut casu, aut etiam sponte committuntur, sed in 
subitaneo quodam iracundia calore et impetu. Common murders ; com- 
mitted either by chance or even voluntarily, but in some sudden heat or 
fever of passion, 

Habent legibus sanctum, si quis quid de republicd a Jinitimis rumore aut 
famd acceperit, uti ad magistratum deferat, neve cum alio communicet; quod 
seepe homines temerarios atque imperitos falsis rumoribus terreri, et ad 
f acinus impelli et de summis rebus consilium caper e, cognitum est. They 
enact by law that if a man hears from his neighbours anything concern- 
ing the state by rumour or report, he shall give information to the magis- 
trate, and not communicate it to another ; because it is known that rash 
and ignorant people are often scared by false reports and driven to crime, 
and to take counsel on most important measures. 

Hostis humani generis. An enemy of the human race. 

Hteredes maritentur absque disparagatione. Heirs shall be married 
without disparagement. 
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Hmres non redimet terram suam sicut faciehat tempore fratris met, sed 
legiiima et justa relevatione relevahit earn. The heir shall not purchase 
anew his land, as he used to do in my brother's time ; but shall take it up 
by paying a fixed and just relief. 

Hiis testibuSy Johanne Moore, Jacoho Smithy et aim ad hanc rem convo- 
catis. With these witnesses, John Moore, Jacob Smith, and others called 
together for this matter. 

Hostes hi sunt qui nobis, aut quibus nos, publice bellum decrevimus ; 
ccBteri, latroncs aut prcedones sunt. Those are enemies who have publicly 
declared war against us or we against them ; all others are either robbers 
or pirates. 

Hceredes successoresque sui cuique liberi, et nullum testamentum : si liberi 
non sunt, proximus gradus in possessione, fratres, patrui, avunculi. A 
man's heirs and successors are his own children, and there is no will : if 
there are no children, the next degree in possession, brothers, uncles, on 
both sides. 

Habiles ad matrimonium. Suited for marriage. 

In personam actio est, quotiens cum aliquo agimus qui nobis vel ex con' 
tractu, vel ex delicto obligatus est. Personal action arises when we bring 
an action against any one founded on contract or on tort. 

Istud homicidium, si Jit ex liyore, vel delectatione effundendi humanum san- 
guinem, licet justk occidatur iste, tamen occisor peccat mortaliter propter 
intentionem corruptam. If that murder be committed from envy or from 
delight in shedding human blood, although the man be justly slain ; still 
the slayer is guilty of a capital crime, on account of the base design. 

Ignorantia juris, quod quisque tenetur scire, neminem excusat. Ignorance 
of the law (which everyone is considered to know), excuses no one. 

In omnibus placitis de felonid solet accusatus per plegios dimitti, prceter- 
quam in placito de homicidio. In all cases of felony the accused is wont to 
De let out on bail, except in the case of murder. 

Item prie la commune a nostre dit seigneur le roi, que nul pardon soit 
grante a nully persone, petit ne grande, q^ont este de son counseil et sere- 
mentez, et sont empeschez en cest present parlement de vie ne de membre, fyn 
ne de raunceon, de for failure des terres, tenemenz, biens, ou chateux, lesqueux 
sont ou serront trovez en aucun defaut encontre leur ligeance, et la tenure de 
leur dit serement ; mais q^ils ne serront jammes conseillers ne officers du roi, 
mais en tout oustez de la courte le roi et de conseil as touz Jours, Et sur ceo 
soit en present parlement fait estatut s*il plest au roi, et de touz autres en 
temps a venir en cas semblables pur profit du roi et de roialme 

Responsio : Le roi entfra sa volente, come mieltz lui semblera. 

Also, the commons pray our said lord the king not to grant pardon to 
anyone, small or great, of those who have been of his counsel and oath 
(sont empeschez) in this present parliament of life or limb, fine or ransom, 
forfeiture of lands, houses, property or castles, which are or shall be found 
in any default against their allegiance and the bond of their said oath ; 
but they shall never be councillors or officers of the king, but wholly ex- 
pelled from the king's Courts and council for ever. And on this point a 
statute shall be made in this present parliament, if it is the pleasure of 

G. B B 
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tbe king and of all others in future time, in like cases, for the profit of the 
king's realm. 

Answer : — ^The king's will shall be done in the matter, as to him shall 
seem best. 

Ite et inter vos causas vestras discuitte, quia dignum non est ut nos judi- 
cemtu Deo$. Go and argue your cases amongst yourselves, for it is not 
right that we should judge Gt>ds. 

In curid domini regis ipse in proprid jura decemit. In the Court of the 
sovereign king he himself decides the law in his own Court. 

Interest reipuhlicte^ ut sit Jinis litium. It is to the interest of the state 
that there should be a limit to lawsuits. 

In misericordid domini regis pro /also clamore suo. At the mercy of the 
lord the king for his false claim. 

Immoderate suo Jure utatur^ — tunc reus homicidii sit. If he use his 
authority in an intemperate manner, — then he shall be tried for murder. 

Ibi esse posnam, ubi et noxa est. That the punishments should be lodged 
where the guilt also is. 

Infuturo, In the future. 

Id certum est quod certum reddi potest. That is certain which is capable 
of being made certain. 

In perpetuum rei testimonium. For a lasting witness of the fact. 
In pari materid. Of like material. 

Incertam et caducam hereditatem relevant. They take up again a doubt- 
ful and lapsed inheritance. 

Id tenementum did potest sacagium. That tenement can be called 
socage. 

Illud did poterit feodum militare. That feud can be called military. 

Ita maritentur ne disparagentur, et per consilium .propinquorum de con- 
sanguinitate sud. They shaU marry so as not to be dispEiraged, and by 
the counsel of their relations on the subject of their kinship. 

Instar omnium. like all. 
In invitum. Unwillingly. 
In alieno solo. In another soil. 

Idiota a casu et injirmitate. An idiot by reason of misfortune and 
weakness. 

Isti vero viri eligehantur per commune consilium, pro communi utilitate 
regnif per provincias et patrias universas et per singulos comitatus, in pleno 
JblkmotCf sicut et vicecomiteSy provinciarum et comitatuum, eligi debent. 
But those men were elected by common consent for the general advantage 
of the realm throughout whole districts and counties, and in each separate 
county in full assembly, just as the sheriffs also of provinces and coun- 
ties should be elected. 

Injudicio non creditur nisi juratis. In a trial only sworn witnesses are 
believed. 
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Ignoscttur ei qui sanguinem suum qualiter redemptum voluit. A man is 
pardoned who wishes his own blood to be bought off in any way what- 
ever. 

In ipso concilio vel principum aliquis^ vel pater, vel propinquuSy scuto 
framedque juvenem ornant. H<bc apud illos ioga, hie primus juventcB honos: 
ante hoc domus pars videntur; mox reipublica. In the assembly itself 
either one of the chiefs, or the father or a relative adorns the youth with 
a shield and javelin. This is the toga amongst them, this the first 
dignity of youth: before this they seem but a part of the household; 
soon they are a part of the state. 

In perpetuum. For ever. 

In Britannid tertia pars bonorum descendentium ah intestato in opus 
ecclesia et pauperum dispensanda est. In Britain, a third part of property 
left by an intestate person must be laid out in the service of the church 
and poor. 

In pari delicto^ potior est conditio possidentis. In the case of equal guilt, 
the condition of the possessor is the better. 

In omnibus imperatoris excipitur fortuna ; cui ipsas leges Deus suhjecit. 
In all thing&1;he emperor's state is excepted; for to him God has put in 
subjection even the laws themselves. 

In naufragorum miserid et calamitate, tanquam vultures ad prcedam 
currere. To run to the spoil, in the wretchedness and distress of the ship- 
wrecked, like vultures. 

Ipsius patris bene placito. With his own father's full consent. 

Jus prosequendi injudicio quod alicui debetur. The right of demanding 
in Court what is due to anyone. 

Judicium /erri, aqua, et ignis. The judgment of iron, water and fire. 

Jam illis promissis non esse standum, quis non videty quae coactus quis 
metu et deceptus dolo promiserit ? Quae quidem pier aque jure prcetorio liber- 
antur, nonnulla legibus. Who fails to see that those promises should not 
be kept, which have been made by intimidation or deceit ? Now most of 
these are freed by the discretion of the prsetor, some by the standing 
laws. 

Jus civile est quod quisque sibi populus constituit. Civil law is that 
which each nation appoints for itself. 

Jus accrescendi. The right of survivorship. 

Jura summi imperii. Laws of the highest authority. 

Jura regalia. Eoyal rights. 

Jus accrescendi prmfertur oneribus et ultima voluntati. The right of 
survivorship is preferred to the burdens (debts) and to the last will (of a 
deceased tenant) 

Judex de ed re cognoscet. The judge shall investigate that matter. 

Juris positivi. Juris naturalis aut divini. Conventional right. Natural 
OP divine right. 

Jus corona. The right of the Crown. 

bb2 
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JuM ewnmune et quasi gentium, Oeneral and as it were international 
law. 

Juri$ prtBcepta sunt hac, honeste vivere, alterum non ladere, suum cuique 
tribuere. The precepts of the law are these — to live honorably, to hurt 
nobody, to render to everyone his due. 

Je riens ne celeraij ne sufferai eatre ceU ne murdri, I will conceal 
nothing, nor suffer anything to be concealed or kept back. 

Levant et couchant. Levanies et cuhantes. Getting up and lying down. 

Licet meretrix fuerit anteOy certe tunc meretrix non fuity cum reclamando 
nequitite ejus consent ire noluit. Though she may have been a harlot in 
former time, at any rate she was not one at the time when, by raising an 
outcry, she was unwilling to consent to his iniquity. 

Luitur homicidium certo armentorum ac pecorum numero; recipitque 
satis/actionem universa domus. Murder is atoned for by a certain number 
of herds and cattle ; and the whole family receives satisfaction. 

Laicos privilegio universitatis gaudentes. Laymen rejoicing in the privi- 
lege of corporation. 

Le subpoefia ne serroit my eg soventement use come il est ore, si nous 
attendomus tiels actions sur les cases et mainteinomus le jurisdiction de ceo 
court et d^auter courts. The subpoena would not be so often used as it is 
now if we awaited such actions on the case and upheld the jurisdiction of 
this Court and of other Courts. 

Lex non exacte dejinitj sed arbitrio boni viri permittit. The law does not 
defin^ exactly, but leaves it to the judgment of a good man. 

Licebat palam excipere, et semper ex probabili causd tres repudiari; etiam 
plures ex causd prcegnanti et manifestd. Open challenge was allowed ; and 
three might always be rejected on a probable plea of suspicion ; and even 
more in a case of overwhelming proof. 

Licet apud consilium accusare quoque, et discrimen capitis intendere. It 
is lawful to prosecute also in the Council and to try capital ciimes. 

Latroni eum similem habuit, qui/urtum celare vellet, et occulte sinejudice 
compositionem ejus admittere. Considered as equivalent to a robber, one 
who wished to conceal a theft and to allow his compounding secretly 
without a judge. 

Liber homo non amercietur pro parvo delicto, nisi secundum modum ipsius 
delicti : et pro magno delicto, secundum magnitudinem delicti, salvo contene- 
mento suo ; et mercator eodem modo, salvd mercandisd sud; et villanus 
eodem modo amercietur, salvo wainagio suo. A free man shall not be fined 
for a small offence, except in accordance with the measure of the offence 
itself ; or for a great offence, according to the greatness thereof, a land- 
owner keeping his land, and a merchant in the same way keeping his 
merchandise ; and let a countryman be similarly fined, keeping his 
wainage. 

Lesjuges sont sages personnes et autentiques^ — sicomme les archevesques, 
evesques, les chanoines des eglises cathedraulx, et les aultres personnes qut 
ont dignitez en saincte eglise ; les abbez, les prieurs conventuaulx, et les 
gouverneurs des eglises, Sfc. Judges are wise and authentic persons — as 
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archbisliops, bishops, canons of cathedral churches, and other dignitaries 
of the holy church ; abbots, conventual priors, and governors of churches. 

Leges sub graviori lege. Laws under a more important law. 

Leges posiertores priores abrogant. Subsequent laws repeal former laws. 

Lex et consuetudo parliamenti; ah omnibus guarenda, a multis ignorata, 
a paucis cognita. The law and custom of parliament, which should be 
inquired into by all, is unknown to many and known to few. 

Lex parliamenti est a multis ignorata. The law of parliament is un- 
known by many. 

Leges sold memorid et usu retinebant. Laws were only binding by 
memory and usage. 

Legum Anglicanarum conditor. The builder (maker) of the English 
laws. This was said of Alfred the Great, while Edward the Confessor 
was called the restitutor legum, or restorer of our laws. 

Legibus patria optime instituti. Best versed in the country's laws. 

Levanda navis causd. To lighten the ship. 

Le roy (or la reine) s*avisera. The king (or queen) will consider the 
matter. 

Le roy (or la reine) remercie ses loyal subjects, accepte lour benevolence, et 
aussi le veut. The king (or queen) thanks his loyal subjects, accepts 
their goodwill, and wills it also. 

Les prelats, seigneurs, et commons, en ce present parliament assembles au 
nom de tous vous autres subjects, remercient tres humblement voire Majeste, 
et prient d. Dieu vous donner en sante bone vie et longue. The prelates, 
lords and commons, now assembled in this present parliament in the name 
of all your other subjects, most humbly thank your Majesty, and pray God 
to give you a good and long life of health. 

La ley est le plus haute inheritance que le roy ad ; car par la ley il mhne 
et touts ses sujets sont rules, et si la ley nefuit, nul roy, et nul inheritance 
sera. The law is the highest heritage that the king has ; for by the law 
he himself and all his subjects are governed, and if the law did not exist 
there would be neither king nor inheritance. 

Molliter manus imposuit. He laid hands on him gently. 

Mala praxis. Bad action. 

Malitia supplet atatem. Knavery makes up for age. 

Mes, si la pleynte soit faite de femme qu^avera tolle a home ses membres, 
en tiel case perdra la feme la une meyn per jugement, come le membre dount 
ele aver a trespass^. But if the complaint be made of a woman, that she 
has maimed anyone's limbs, in such a case the woman shall lose a hand 
by judgment (of the Court), as the member by which she had trespassed. 

Ma lam cerevisiam faciens, in cathedrd ponebatur stercoris. Anyone 
guilty of adulteration was placed on a seat of dung. 

Malus usus abolendus est, A bad custom must be abolished. 



374 APPENDIX A, 

Modus legem dat donationi. The measure gives the law to the gift. 

Mala grammatica non vitiat char tarn. Bad grammar does not vitiate a 
deed. 

Mansueta, quasi manui assueta. Tame, as it were accustomed to the 
hand. 

Magis Jit de gratid quam de Jure. It is done rather out of favour than 
of right. 

Mala prohibita. Prohibited wrongs, t. e, things wrong because for- 
bidden by the law. 

Mala in se. Things wrong in themselves, i. e. morally wrong. 

Mi tier e in conjusum cum sororihus quantum pater aut f rater ei dederit, 
quando ambulaverit ad mariium. To put into hotchpot with her sisters as 
much as her father or brother gave her when she went to her husband. 

Majora regalia imperii pra-eminentiam spectant; minora vero ad com- 
modum pecuniarum immediate attinent ; et h(BC proprie Jiscalia sunt, et ad 
Jus Jisci pertinent. The greater royal prerogatives have regard to pre- 
eminence ; but the lesser belong immediately to affluence ; and these are 
properly the prerogatives of the purse, and belong to the treasury law. 

Mentis nostra Justa contestatio, in id solemniter Jacta^ ut post mortem, 
nostram valeat. The legal evidence of our intention, solemnly set forth 
in it, in order that it may be valid after our death. 

Nam omne crimen ebrietas et incendit et detegit. For intoxication 
influences and discloses every crime. 

Nocturna diruptio alicujus habitaculif vel ecclesice, etiam murorum porta- 
rumve civitatis, aut burgi, adfeloniam aliquam perpetrandam. A breaking 
by night into a person's house or a church, or even into the walls or gates 
of a state or town, for the purpose of committing some felony. 

Nemo tenetur prodere seipsum. No one is bound to betray himself. 

Non defuit illis opera et laboris pretium ; semper enim ab ejusmodi Judicio^ 
aliquid lucri sacerdotibus obveniebat. They were not without a reward for 
their work and pains, for invariably from a judgment of this kind some 
gain accrued to the priests. 

Nullus liber homo capiatur, vel imprisonetur, aut disseisiatur de libero 
tenemento suo, vel libertatibus vel liberis consuetudinibus suis, aut utlagetur, 
aut exulet, aut aliquo modo destruatur ; nee super eum ibimus, nee super eum 
mittemuSy nisi per legale Judicium parium suorum, vel per legem terra. Nulli 
vendemusy nulli negabimus, aut differemus rectum aut Justitiam. No free- 
man shall be taken or imprisoned, or be disseised of his freehold or 
liberties, or free customs, or be outlawed or exiled, or otherwise destroyed ; 
nor will we pass upon him or send upon him, but by lawful judgment of 
his peers, or by the law of the land. We will seU to no man, we will 
not deny or delay to any man, justice or right. 

Nam silent leges inter arma. For laws are silent during wars. 

Non potest rex gratiam facere cum injurid et damno aliorum. The king 
cannot grant a favour to the injury and loss of others. 

Nullum tempus occurrit regi. No time is binding on the king. 
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Nihtl sanctiuSf nihil antiquius fait ; perinde ac si in ipso hoc numero 
secreta queedam esset religio, Notliing was more sacred, nothing more 
ancient ; just as if there were a hidden religion in this very number/ 

Nullam veritatem celaho, nee celari permittamy nee murdrari, I will not 
hide anything of the truth, nor will I allow it to be hidden or kept back. 

NuUus liber homo capiatur, vel imprisonetur, aut exulet, aut aliquo alio 
tnodo destruatur, nisi per leaale judicium parium suorum, vel per legem 
terrcB. No free man shall be taken, or imprisoned, or exiled, or in any 
other manner destroyed, except by lawful judgment of his peers, or by 
the law of the land. 

Nee vero mefugit qiuim sit acerhum^ parentum scelera Jiliorum pcenis lui ; 
sed hoe pneclare legihus eomparatum est, ut earitas liherorum amiciores 
parentes reipublica redderet. Nor, indeed, does it escape me, how hard 
it is that the crimes of fathers should be atoned for by the punishments of 
the sons ; but this provision was wisely made by law, that the affection 
for their children might make their parents more friendly to the state. 

Nullus elericus nisi eausidieus. There was no clerk who was not also 
a pleader (in a court of law). 

Nullum scutagium ponatur in regno nostro, nisi per commune consilium 
regni nostri. No scutage can be imposed in our realm except by the 
common council of our realm. 

Nomen haredis in primd investiturd expressum tantum ad descendentes ex 
corpore primi vasalli extenditur, et non ad collateraleSy nisi ex corpore primi 
vasalli sive stipitis descendant. The name of the heir expressed in the £rst 
investiture only extends to those who are descended from the body of the 
first vassal, and not to the collateral descendants, unless they are descended 
from the body of the first vassal or of the stock. 

Nemo est hares viventis. No one is heir of a living person. 

Nam/eudum sine investiturd nullo modo constitui potuit. For a feud can 
in no way be appointed without investiture. 

Nisi eonvenissent in manum viri. Unless they liad come under the 
power of a husband. 

Nunquam custodia alicujus dejure alicui remanet de quo haheatur suspicio 
quod possit vel velit aliquodjus in ipsa hareditate clamare. The guardian- 
ship of a person does not by right remain to any one to whom suspicion 
attaches either of being able or of wishing to claim any right to the 
inheritance itself. 

Nuper de facto y et non dejure^ reges Angli<B, Lately kings of England in 
fact, but not in right. 

Non suspicio cujuslihet vani et meticulosi hominis, sed talis qui possit cadere 
in virum eonstantem ; talis enim debet esse metuSy qui in se contineat vitas peri- 
eulum, aut corporis cruciatum. Not the suspicion of a foolish and timid 
man, but such as can light on a firm man ; for such ought the fear to be 
that contains in it the risk of life or bodily torture. 

Nullus liber homo aliquo modo destruatur, nisi per legale judicium parium 
suorum aut per legem terrm. No free man is to be destroyed in any way, 
excepting by the lawful judgment of his peers or the law of the land. 
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Ne exeat regno. Let >iim not go out of tlie kingdom. 

Nam apiscimur possessionem corpore et animo ; neque per se corpore, 
neque perse animo, Non autem ita accipiendum est, ut qui fundum possidere 
velitj omnes glehas circumamhulet ; sed sufficit quamlihet partem ejus fundi 
introire. For we get possession bodily and mentally ; and not with the 
body alone, nor with the mind alone. But it must not be supposed, that 
anyone who wishes to take possession of an estate, must walk round all 
the fields ; but it is sufficient that he enter upon some part of his estate. 

Nemo potest esse agens et patiens. Nobody can be both the active and 
the passive party (grantor and grantee). 

Nee regihus injinita aut libera potestas. Neither have kings unlimited 
or free power. 

Neque enim sexum in imperiis discemunt. For neither do they m^ke any 
distinction of sex in the Crown. 

Nemo potest exuere patriam. No one can put away his coimtry. 

Non in regno Anglia provideatur vel sit aliqua securitas major seu solennior 
per quam aliquis vel aliqua statum certiorem habere possit, vel ad statum suum 
verijicandum aliquod solennius testimonium produceref quam finem in curid 
domini regis levatum; qui quidem Jinis sic vocatur, eo quodjinis et consum- 
matio omnium placitorum esse debet ; et hdc de causd providebatur. In the 
realm of England there shall not be provided nor shall there exist any 
greater or more solemn safety by which any man or woman can have a 
more sure position or produce any more solemn evidence than the end 
pronoimced in the court of the lord king ; and this end is so called because 
it ought to be the final completion of all decrees, and for this reason it was 
provided. 

Nihil enim aliud potest rear, nisi id solum quod de jure potest, "Eor a king 
has no other power but that alone which is allowed by right. 

Nulli vendemuSf nulli negabimus, aut differemuSy rectum vel justitiam. 
We will not sell, refuse, or postpone right or justice to anyone. 

Non obstante aliquo statuto in contrarium. No statute to the contrary 
standing in the way. 

Nihil clamare poterit nisi nomine ecclesia 8U(b, quia ecclesiis parochialibus 
non Jit donatio persontB sed ecclesia. He can claim nothing, except in the 
name of his church, because in parochial churches the gift is not made 
to the parson but to the church. 

Normanni chirographorum con/ectionem, cum crucibus auretSf aliisque 
signaculis sacrisy in Anglia firmari solitam^ in cceram impressam mutant, 
modumque scribendi Anglicum rejiciunt. The Normans introduce waxen 
seals in place of the making of deeds with golden crosses and other sacred 
signs, as was the custom to confirm them with in England, and they 
reject the English method, of writing. 

Novis injuriis emersis, nova constituere remedia. New evils arising, to 
determine new remedies. 
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Ohtinuit quievisse omnia inferiora judtcia, dicente jus rege. The rule 
was, that all the inferior Courts were quiet whilst the king administered 
justice. 

Omnium gravissima censetur vis facta incolis in patriam, suhditis in regemj 
liberis in parenteSy maritis in uxores {et vice versd), servis in dominos, out 
etiam ah homine in semet-ipsum. Most severely of all is censured violence 
done by citizens to their country, by subjects to their king, by children to 
their parents, by husbands to their wives (or vice versa), by servants to 
their masters, or even by man to himself. 

Omnes pradia tenentes quotquot essent notes melioris per totam Angliam^ 
ejus homines facti sunt, et omnes se illi subdidere, ejusque facti sunt vasalli, 
ac ei Jidelitatis juramenta prcestiterunt, se contra alios quoscunque illi fidos 
futuros. All holding lands, as many soever as were of better note through- 
out the whole of England, became his men, and all subjected themselves 
to him, and were made his vassals, and swore fealty to him, that they 
would be faithful to him against all others. 

Omnia vocabula, quce vocahula artis dicuntur, quibusque hodie in foro 
Angli utuntur, Gallica sunt; nihilque cum Saxonica lingua hahent affine. 
All the terms which are called technical terms, and which the English 
use at the present time in Court, are of French extraction, and have no 
connection with the Saxon language. 

Omnes res suas liberas et quietas haberet. Should have all his property 
freely and peacefully. 

Omnes comites, et barones, et militeSy et servientes, et universi liberi homines 
totius regni nostri pradicti, habeant et teneant se semper bene in armis et in 
equis, ut decet et oportet : et sint semper prompti et bene parati ad servitium 
suum integrum nobis explendum et peragendum, cum opus fuerit ; secunditm 
quod nobis debent de feodis et tenementis suis de jure facere, et sicut illis 
statuimus per commune concilium totius regni nostri priedicti. All counts, 
and barons, and soldiers, and serving men, and free men, one and all, of 
the whole of our realm aforesaid, shall have and hold themselves always 
well under arms and on horseback, as is becoming and right, and shall 
always be willing and well prepared to fulfil and carry out their entire 
service for us when need shall arise ; according to what they owe to us 
from their lands and holdings to do of right, and as we have ordained to 
them by the general council of our whole kingdom aforesaid. 

Omne testamentum morte consummatum est, et voluntas testatoris est 
ambulatoria usque ad mortem. Every testament is perfected by death, and 
the will of a testator is " ambulatory " even unto death. 

Omnia catalla cedant defuncto ; salvis uxori ipsius et pueris suis rationa- 
bilibus partibus suis. All goods and chattels shall be at the deceased's 
disposal, provided that his own wife and children have their reasonable 
shares secured. 

Omnis ratihabitio retrotrahitur, et mandato tequiparatur. Every ratifi- 
cation is retrospective, and is equivalent to a contract. 

Omni quoque corporali cruciatu semoto. All bodily torture also being 
removed. 
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Omni privilegio clericaU nudati, et coercioni fori secularis addicti. To be 
divested of eyeiy clerical privilege and assigned to the punishment of the 
secular court. 

Per my et per tout. By part and by the whole. 

Pater out mater de/uncti, Jilio non fili<B htBreditatem relinquent. Qui 
de/unctus non Jilios sed Jilias reltquerit, ad eas omnis htsreditas pertineat. 
The father or mother on their decease shall leave the inheritance to the 
son, not to the daughter. When a man on his decease shall not have left 
sons but daughters, the whole inheritance shall belong to the latter. 

PrtBscriptio est tttulus ex usu et tempore, substantiam capiens ab authoritate 
leffts. Prescription is a title arising from usage and time (immemorial), 
taking substance from the authority of the law. 

Partus sequitur ventrem. The offspring foUows the womb. 

Pari passu. In equal grade (equally). 

Pro dignitate regali. In accordance with royal digniiy. 

Prout eis visum fuerit ad honorem corona et utilitatem regni. According 
as they thought fit with a view to the honour of the crown and the advan- 
tage of the realm. 

Parochia est locus in quo degit populus alicujus ecclesia. A parish is a 
place in which the people of any church live. 

Prateritorum memoria eventorum. Record of past events. 

Pater cunctos Jilios adultos a se pellebatj prater unum, quem haredem sui 
juris relinquehat. The father sent away all his grown-up sons from him 
save one, whom he left as heir in his own right. 

Pars ilia communis accrescit superstttibus, de persond in personam, usque 
ad ultimam superstitem. That common share increases for the survivors, 
from person to person, up to the last survivor. 

Progressum est ut ad Jilios deveniret, in quem scilicet dominus veUet bene- 
Jicium conjirmare. Progress was made to reach the sons, i.e. the one on 
whom the lord wished to settle the benefice. 

Per stirpes et non per capita. By stock and not by head. [A maxim 
applying when property descends to children in the right of their parent 
deceased.] 

Principes regionum, atque pagorum, inter suos jus dicunt controversiasque 
minuunt. The chiefs of districts and cantons administer justice among 
their own people and settle disputes. 

Pro salute anima. For the wellbeing of the soid. 

Pars mulct(B regi, vel civitati, pars ipsi, qui vindicatur, vel propinquis 
ejus, exsolvitur. Part of the fine is paid to the king or state, part to the 
person himself who is injured, or to his relations. 

Per vinum delapsis capitalis poena remittitur. Capital punishment is 
remitted in the case of those who fall by wine. 

Proculdubio quod alterum libertas, alterum necessitas, impeUeret. Because 
freedom urged on the one, and necessity the other. 
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Per laudamentum sive judicium parium auorum. By the award or tlie 
judgment of his peers. 

Peccatum illud horrihile, inter Christianos non nominandum. That awful 
fiin, not to be mentioned among Christians. 

Placita de debitis, qua fide interposita debentur vel absque interpositione 
fideiy sint in justitia regis. Judgment on debts incurred under a pledge 
of faith, or apart from such pledge, shall be given in the King's Court. 

Probus et legalis homo. An upright and just man. 

Propositus ad quartam circiter septimanam frequentem populi concionem 
celebrato ; cuique jus dicito ; litesque singulas dirimito. The sheriff shall 
hold a full assembly of the people about the fourth week, and shall 
administer justice to all; and shall settle individual lawsuits. 

Propter honoris respectum ; propter defectum ; propter affectum ; propter 
delictum. On account of respect of rank ; on account of defect (of birth) ; 
on account of partiality ; on account of misdemeanor. 

Prope soli barbarorum^ singulis uxoribus contenti sunt. They are almost 
the only native tribe that are satisfied with one wife apiece. 

Perjurii pcena divina exitium, humana dedecus, God's punishment for 
perjury is destruction, — man's is disgrace. 

Per bucellam deglutiendam abjuravit. He abjured by the corsned that 
had to be swallowed. 

Peccata suos teneant auctores, nee ulterius progrediatur metus, quam 
reperiatur delictum. Offences should bind the perpetrators of the offences, 
and the fear should not proceed further than the source of the crime. 

Pro eo quod leges quibus utuntur Hybernici Deo detestabiles existunt, et 
omni juri dissonant, adeo quod leges censeri non debeant, nobis et concilio 
nostro satis videtur expediens, eisdem utendas concedere leges Anglicanas, 
For the reason that the laws which the Irish use are repugnant to God 
and dissonant to all natural justice, moreover, because they ought not to 
be counted as laws, it seems sufficiently expedient to me and my council 
to grant that the English laws should be used by them. 

Possessio /ratris facit sororem esse haredem. The possession of the 
brother makes the sister heiress. [A maxim applicable under the old 
law of descent when the half-blood were excluded from the inheritance.] 

Propter defectum sanguinis. On account of defect of blood. 

Propter delictum tenentis. On account of the wrong of the tenant. 

Pater familias, ob alterius culpam tenetur, sive servi, sive liberi. The 
father of the household is liable for the fault of another, whether bond 
or free. 

Patria potestas in pietate debet, non in atrocitate, consistere. A father's 
power should be based on affection, not on cruelty. 

PecuSf vagans, quod nullus petit, sequitur, vel advocat. Cattle, vagrant, 
sought, followed and claimed by no one. 

Primum coram eomitibus et viatoribus obviis, deinde in proximd villd vel 
pago, postremo coram ecclesid vel judicio. First in the presence of com- 
rades and travellers met with, then in the nearest hamlet or village, 
lastly before a church or court of justice. 
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Pro tempore^ pro 8pe,pro commodo, minuiiur eorum pretium atque atigescit. 
The price falls and rises according to time, prospects and advantage. 

Plenam potestatem et auctoritatem damns et committimus ad cognoscendum 
et procedendum in omnibus et singulis causis et negotiis de et super crimine 
liBsa majestatis seu ipsius occasione, ceterisque causis quibuscunque, sum- 
mar i^ et de piano, sine strepitu et figurd judicii sold facti vtritate inspectd. 
We give and entrust full power and authority for investigation and pro- 
cedure in each and every case and trasnaction concerning the charge of 
high treason or its occasion, and all other cases whatsoever, summarily 
and off-hand, without the disturbance and form of a trial, on inquiry into 
the mere truth of the action. 

Per sceptrum. By sceptre. 

Per annulum et baculum. By ring and crosier. 

Pradium domini regis est directum dominium, cujus nullus est author nisi 
Deus. The land of the lord the king is immediate ownership, and he 
holds it of no one — except it be God. 

Proprid manu, pro ignorantid literarum, signum Sanctis crucis expressi et 
subscripsi. With my own hand, on accoxmt of my ignorance of letters, I 
have made and subscribed the sign of the holy cross. 

Qui facit per alium, facit per se. He who acts by another acts by 
himseli. 

Quod habeant et teneant gildam suam et omnes libertates et consuetudines. 
They shall have and hold a guild of their own and aU liberties and 
customs. 

Qui in alienum fundum ingreditur, potest a domino, si is provider et, pro- 
hiberi ne ingrediatur. He who would enter another man's estate may be 
prevented from entering by the owner, if he can anticipate the entry. 

Qui tarn pro domino rege quam pro se ipso sequitur. Who prosecutes as 
much for his lord the king as for himself. 

Quibus major reverentia et securitas debetur, ut templa et judicia, quts 
sancta habebantur, arces et aula regis, denique locus quilibet prcesente aut 
adventante rege. To which greater respect and safety are due, as temples 
and law courts, which were held sacred ; citadels and the king's court — 
in short, any place where the king is present or comes. 

Qui vi rapuit,fur improbior esse videtur. He who plimders with violence 
is thought to be the more atrocious thief. 

Quid enim sanctius, quid omni religione munitius, quam domus unius- 
cujusque civium? For what is more sacred, or more defended by all 
sanctity, than each individual citizen's house? 

Qui statuit aliquid, parte inauditd alterd, aquum licet statuerit, haud 
(squus fait. He who decrees anything without hearing the other side, 
though his decree is just, does not act justly. 

Quod prtegnantis mulieris damnatis poena differatur, quoad pariat. That 
the punishment of a condemned woman, great with child, shall be post- 
poned till she be delivered of the child. 

Quod fieri facias de bonis. That you cause to be made of the property. 
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Qtiod manus domini regis amoveantury et possessio restituetur peteiiti^ 
salvo jure domini regis. That the hands of the lord the king shall bo 
removed, and the property restored to the owner, the right of the lord the 
king being unimpaired. 

Qui cum aliter tueri se non possunt, damni culpam dederint, innoxii sunt. 
Those who, being unable to defend themselves in any other way, shall 
have given a deadly blow, shall be innocent. 

Qimnd un seigneur de parlement serra arrein de treason ou felony ^ le roy 
par ses lettres patents f era un grand et sage seigneur d^estre le grand seneschal 
d* Angleterre ; qui doit faire un precept, pur faire venir xx seigneurs, ou 
xviii. When a lord of parliament shall be indicted for treason or felony, 
the king by his letters patent shall make a great and wise lord become 
the grand seneschal of England, who must issue an order for twenty or 
eighteen lords. 

Qui improM coeunt in alienam litem, ut quicquid ex condemnatione in rem 
ipsius redactum fuerit inter eos communicaretur, lege Julid de vi privatd 
tenentur. Those who unlawfully unite to interfere in another's lawsuit, 
that they may share between them whatever is derived from the sentence 
on his property, by the Julian law are guilty of private violence. 

Qui ex damnato coitu nascuntur, inter liberos non computantur. Those 
who are born in unlawful wedlock are not reckoned as children. 

Quod nullius est, id ratione naturali occupanti conceditur. That which 
is nobody's is by natural reason conceded to the occupier. 

Quod ordinarii, hujusmodi bona nomine ecclesice occupantes, nullam vel 
saltem indehitam faciunt distributionem. Because *' ordinaries" holding 
property of this kind in the name of the church make no distribution, or, 
at any rate, an undue one. 

Quia habet ordinariam jurisdictionem, injure proprio, et non per deputa- 
tionem. Because he has ordinary jurisdiction in his own right, and not 
by deputed authority. 

Quod talem eligi facial, qui melius et sciat, et velit, et possit, officio illi 
intendere. That he cause such a man to be elected as has the knowledge, 
will and power to perform those duties well. 

Qui illi de temporalibus, episcopo de spiritualibus debeat respondere. Who 
should be responsible to him in temporal matters and to the king in 
spiritual. 

Quod dotal eam de tali manerio cum pertinentiis. That he endows her 
of such a manor with its appurtenances. 

quinetiam lex, 

Poenaque lata, malo quce nollet carmine quenquam 
Describi : — verier e modum formidine fustis. 

And so a law was passed, and punishment imposed, forbidding anyone to 
be described by malicious verses ; and thus they were obliged to change 
their note through dread of death by cudgelling. 

Quantufn inde regi dare valeat per annum, salvd sustentatione sud, et 
uxoris, et liberorum suorum. How much he could give the king yearly 
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from that source, keeping sustenance for himself and his wife and 
children. 

Qui non hahet in crumend, luai in corpore. He who has nothing in his 
pocket, must make atonement in his person. 

Quod naiuralis ratio inter homines constituitf vocaturjus gentium. That 
which natural reason has appointed among men is called the law of 
nations. 

Quod populus postremum jussit, id jus ratum esto. That which the 
people has last ordained shall be law. 

Qt/<e ipso usu consumuntur. Things which by their very use are 
consumed. 

Qui prior est tempore potior est jure. He who is first in time has the 
better right. 

Qui hisret in literd, haeret in cortice. He who sticks to the letter, sticks 
to the rind. 

Qui facit per alium, facit per se. He who acts by another acts by 
himself. 

Quam legem exteri nobis posuere, eandem illis ponemus. The scune law 
that foreigners have imposed on us will we impose upon them. 

Quod enim jus hahet fiscus in aliend calamitate, ut de re tarn luctuosd 
compendium sectetur ? For what right has the treasury, in the case of 
another's disaster, to make gain of such a sad afPair ? 

Quum helium civitas au t il latum defendit, aut inferiy magistratus qui ei 
hello prtBsint, deliguntur. When a state carries on a defensive or offensive 
war, officers are chosen to conduct it. 

Quod habeant et teneant se semper bene in armis et in equis, ut decet et 
oportet ; et quod sint semper prompti et parati ad servitium suum integrum 
nobis explendum et peragendum cum opus adfuerit, secundum quod debent de 
feodis et tenementis suis dej'ure nobis facer e. That they hold and keep them- 
selves always under arms and on horseback as is proper and right, and 
that they be ever ready and prepared to fulfil and carry out their service 
perfectly, as occasion requires, according to what they are bound by law 
to do for us by reason of their lands and holdings. 

Quisdam prtsstatio loco relevii in recognitionem domini. A kind of 
warranty instead of a relief as an acknowledgment of the lord. 

QuiB enim res in tempestate levandts navis causa ejiciuntury hce dominorum 
permanent. Quia palam est, eas non eo animo ej'ici quod quis eas habere nolit. 
For the things that are thrown overboard to lighten the ship remain the 
property of the owners. Because it is clear that they are not thrown 
overboard because one does not wish to have them. 

Quicquid plantatur solo, solo cedit. Whatever is annexed to the land, is 
ceded to the land. 

Qui cadere possit in virum constantem, non timidum et meiiculosum. [A 
fear] which could light upon a firm man, not upon a timid and fearsome 
one. 
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jRex tenuit magnum concilium et graves sermones habuit cum suis proceri- 
bus de hdc terrd ; quo modo incoleretur, et a quihus hominihus. The king 
held a great council, and had serious discourse with his nobles concerning 
this country ; in what manner it was inhabited and by what men. 

Regni Angliee ; quod nobis jure competit hereditario. Of the kingdom of 
England ; which belongs to us by hereditary right. 

Reges ex nohilitate, duces ex virtute sumunt. They take kings by virtue 
of noble birth, and dukes by virtue of merit. 

Regalem potestatem in omnibus. Kingly power in all things. 

Rogaverunt omnes episcopi magnates^ ut consentirent quod nati ante matri- 
monium essent legitimij sicutilli qui nati sunt post matrimonium, quia ecclesia 
tales habet pro legitimis, Et omnes comites et bar ones und voce responderunt, 
quod nolunt leges Anglice mutare qua hue usque usitatce sunt et approbates. 
All the lord bishops asked for an agreement that children born before 
marriage should be legitimate, just like those born after marriage, because 
the Church holds such as legitimate. And all the barons and earls with 
one voice replied that they were imwilling to change the laws of England 
which, up to this time, had been in use and approved. 

Rex debet esse sub lege, quia lex facit regem. The king should be under 
the law, for the law makes the king. 

Rex est vicarius et minister Dei, in terrd : omnis quidem sub eo est, et ipse 
sub nullo, nisi tantum sub Deo, The king is the vice-gerent and servant 
of God on earth ; everyone is under him, and he himself under no one, 
save only God. 

Rex allegavit, quod ipse omnes libertates haberet in regno suo, quas im- 
perator vindicabat in imperio. The king asserted that he himself had all 
the freedom in his kingdom that an emperor claimed in his empire. 

Remissum magis specie, quam re ; quia cum venditor penderejuberetur, in 
partem pretii emptoribus accrescebat, Remitted rather in appearance than 
reality ; because, since the seller was ordered to pay, the price was raised 
to the buyer. 

Si quid universitati debetur, singulis non debetur; nee quod debet universi- 
tas, singuli debent. If anything is owed to a corporation, the debt does 
not bind the individual members; nor are the individuals liable for a 
corporation debt. 

Si universitas ad unum redit, stet nomen universitatis. If a corporation 
is reduced to one, let the title ** corporation" remain. 

Sic utere tuo, ut alienum non ladas. Enjoy your own property in such 
a way as not to injure another man's. 

Sunt jura, sunt formulcB, de omnibus rebus constitutes, ne quis aut in 
genere injuria, aut in ratione actionis, errare possit. Expresses enim sunt, hx 
uniuscujusqtie damno, dolore, incommodo, calamitate, injuria, publicee a 
preetore formula, ad quas privata lis accommodatur. There are laws and 
forms appointed for all cases, so that no one may go wrong either as to 
the kind of injury or the method of action. For public forms, suited to 
private actions, are set forth by the prsetor, according to the loss, grief, 
inconvenience, distress, and injury of each. 
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Si domino deservire noluerit; si par annum et diem cessaverit in petendd 
investiturd ; si dominum ejuraverit — t. e, negaverit se a domino feudum 
habere ; si a domino, in jus eum vocante^ ter citatus non comparuerit. If lie 
be unwilling to serve his lord ; if lie cease for a year and a day in seeking 
investiture ; if he igpaore his lord ; if he fail to appear after three sum- 
monses by his lord. 

Suum cuique incommodum ferendum est potius quam de alterius commodis 
deirahendum. Each one must bear his own inconvenience rather than 
diminish the convenience of another. 

Si dominus commiserit feloniam, per quam vasallus amitterit feudum si 
earn commiserit in dominum, feudi proprietatem etiam dominus perdere debet. 
If a lord has committed felony, which, if committed by a vassal, would 
lose him his feud, the lord also ought to lose the ownership of the feud. 

Si dominum cucurbitaverit — t. e. cum ejus uxore concubuerit. If he has 
played his lord false — i. e. has lain with his wife. 

Sciendum tamen quod, in hoc placito, non solet accusatus per plegios 
dimittif nisi ex regies potestatis beneficio. It should be known, however, 
that in this case the accused is not wont to be let out on bail, except by 
the kindness of the royal power. 

Si rector petat versus parochianos oblationes et decimas debitas et consuetas. 
If the rector petition against the parishioners for due and customary 
offerings and tithes. 

Sacerdotes a regibus honorandi sunt, non judicandi. The priests are to 
be honoured by kings and not judged. 

Si equam meam equus tuus prmgnantem fecerit, non est tuum sed meum 
quod natum est. If your stallion puts my mare in foal, the offspring is 
not yours, but mine. 

Si enim ipsi raptorss metUy vel atrocitate poena, ab hujusmodi facinore se 
temperaverint, nulli mulieri, sive volenti, sive nolenti, peccatidi locus relin- 
quetur; quia hoc ipsiim velle mulierum ab insidiis nequissimi hominis, qui 
meditatur rapinam, inducitur. Nisi etenim earn solicitaverit, nisi odiosis 
artibus circumvenerit, non faciei earn velle in tantum dedecus sese prodere. 
For if the ravishers themselves shall abstain through fear or severity of 
punishment from a crime of this kind, no opportunity will be left to a 
woman, whether willing or not, for sinning, because this very ' * willing- 
ness" of women is drawn on by the snares of a most infamous man, who 
intends rape. For, unless he enticed her and wheedled her by hateful 
artifices, he would not make her willing to give herself up to so great a 
disgrace. 

Sive volentibus, sive nolentibus mulieribus tale facinus fuerit perpetratum. 
Whether such a crime shall have been committed with or against the 
wishes of the women. 

Si quis impatientid doloris, aut tcedio vita, aut morbo, aut furore, aut 
pudore, mori maluit, non animadvertatur in eum. If anyone, through 
impatience of grief, or weariness of life, or disease, or madness, or shame, 
prefer to die, he shedl not be punished. 

Secundum legem et consuetudinem Anglia, According to the law and 
custom of England. 
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Si guts alteri ministrantium aceusetur et amicis destiiutus sit cum sacra- 
mentales non haheatj vadat ad judicium quod Anglick dicitur *' corsned," et 
fiat sicut Deus velitj nisi super sanctam corpus Domini permittatur ut se 
purffet. If a man is accused to either of the ministers, and is destitute of 
friends, since he has not the sacramental tokens, let him have recourse to 
the judgment called in English *' corsned,'* and let God's will be done, if 
he is not allowed to clear himself on the holy body of the Lord. 

Spoliatus debet f ante omnia, restitui. Spoil ought, before all things, to 
be restored. 

Sive sit masculus sive foemina. Whether man or woman. 

Secundum formam in cartd doni expressam. According to the form ex- 
pressed in the deed of gift. 

Si uxor possit dotem promereri, et virum sustinere. If the wife can earn 
a dower and support a husband. 

Si mortuo viro uxor ejus remanserit, et sine liheris fuerit, dotem suam 
hahehit ; si vera uxor cum liberis remanserit, dotem guidem hahehit, dum 
corpus suum legitime servaverit. If a dead man shall have left a wife, 
without children, she will have her dower ; if, indeed, the wife shall have 
been left with children, she wiU certainly have her dower, so long as she 
shall have kept chaste and a widow. 

Seisinafacit stipitem. Seisin makes the root or stock of descent. [This 
was the old rule, and no man could be such an ancestor as to have descent 
traced from him unless he had been in actual possession of the land, or 
in receipt of the rents and profits before his death. The maxim has now 
no application, as descent is traced under the Inheritance Act, 1833, from 
the IsiBt purchaser, whether he has actually obtained possession or not.] 

Si plura sint dehita, vel plus legatum fuerii, ad guce catalla defuncti non 
sufficiantj fiat ubigue defalcatio, excepto regis privilegio. If there are more 
debts or more legacies than the deceased's property can satisfy, all the 
legatees shall refund a rateable proportion, the crown's privilege alone 
being exempt. 

Servitia servientium et stipendia famulorum. Servants' wages and 
attendants' pay. 

Serviautfiunt aut nascuntur; fiunt jure gentium autjure civili: nascuntur 
ex ancillis nostris. Men are either made or bom slaves ; they are made 
by international or civil law ; they are born from our female servants. 

Sulla — tribunis plebis sud lege injuria /acienda potestatem ademit, auxilia 
ferendi religuit. SuUa, by his law, took away from the tribunes of the 
people the power of doing wrong, and left them the power of bringing aid. 

Si antiguitatem spectes, est vetustissima ; si dignitatetn, est honoratissima ; 
si jurisdictionem, est capacissima. If you have regard to antiquity, it is 
most ancient ; if to honour, it is most honoured ; if to authority, it is 
most authoritative. 

Secundilm subjectam materiam. According to the subject matter. 

Sacramentum domini regis fregisse. To have broken the oath of his 
lord the king. 

G. cc 
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Seandalum magnatum. Soandal of peera. 

Symbolum animtB, Soul-Boot. 

SenatuB consulium ultima necessitatis. The decree of the senate in the 
last extremity. 

Statuitnus, ut omnes liheri homines foedere et sacramento affirmenty quod 
intra et extra universum regnum Anglins Wilhelmo regi domino suo fideles 
esse volunt ; terras et honores illius omni Jidelitate ubique servare cum eo, et 
contra inimicos et alienigenas defenders We decree that all free men 
should ratify, by agreement and oath, that within and without the whole 
realm of England they will be faithful to King William their lord ; that 
they will everywhere preserve his lands and titles with all loyalty together 
with him, and will protect him against enemies and ioreigners. 

Successionis feudi talis est natura quod ascendentes non succedunt. The 
nature of the inheritance of a feud is such that ancestors do not inherit. 

Soitfait comme il est desirL Be it done as is desired. 

Sapientes,Jideles, et animosi. Wise, faithful and spirited. 

Scintilla Juris, A spark (or glimmer) of law or right. K lands are 
conveyed by a father on the marriage of his son to trustees to the use of 
the father in fee until the marriage, and then to the use of the son for 
life, the question which formerly arose under such a settlement was, Who 
was seised to the use of the son on the marriage ? the Statute of Uses 
having taken the whole of the seisin of the ^ustee and given it to the 
settlor. In answering the question it was held, that there remained in 
the trustees a scintilla juris^ or possibility of being seised to the use of 
the son, and when the marriage took place seisin shifted from the settlor 
to the trustees, the possibility being then converted into a fact ; but now 
by 23 & 24 Vict. c. 38, every use takes effect as it arises by virtue of the 
original seisin of the trustee without the necessity of any scintilla juris 
remaining in him. 

Spondes peritiam artis. You shall promise professional skill. 

Sit omnis vidua sine marito duodecim menses. Every widow shall be 
twelve months without a husband. 

Securitas legatorum utilitati qua ex poena est praponderat. The security 
of ambassadors is of more weight than the advantage derived from 
punishment. 

Sacerdos interroget dotem mulieris, et si terra ei in do tern detur tunc 
dicatur psalmus iste, Sfc, The priest shall inquire the endowment of the 
woman, and if land be given her in dower, then shall be said that 
psalm, &c. 

Scripture est common ley^ sur quels touts manieres de leis sont fondes. 
Scripture is common law, on which all kinds of laws are founded. 

Traditionihus dominia rerum^ non nudis pactis transferuntur. The owner- 
ship of things is transferred by actual delivery and not by naked 
compacts. 

Trinoda necessitas^ — ezpeditio contra hostem, arcium construction et 
pontium reparatio. The triple obligation, — marching against a foe, 
building citadels, and repairing bridges. 



LATIN MAXIMS AND SENTENCES. 387 

Tresfadunt collegium. Three form a corporation. 

Tenetur se purgare is qui accusatur, per Dei judicium ; scilicet per calidum 
ferrum^ vel per aquam, pro diversitate conditionis hominum : per ferrum 
calidum^ si fuerit homo liber ; per aquam, si fuerit rusficus. An accused 
person is bound to clear himself by God's judgment ; to wit — by hot iron 
or by water, according to the man's position ; if a free man, by a hot 
iron ; if a countryman, by water. 

Trina admonitio. The third warning. 

Tradet Jidejussores de pace et legalitate tuendd. He shall hand over 
securities for keeping the peace and the law. 

Tarn immensus aliarum super alias acervatarum legum cumulus. So vast 
a load of laws piled one on the top of another. 

Terra WallitB, cum incolis suis, prius regi Jure feodali subjecta, jam in 
proprietatis dominium totaliter et cum integritate conversa est, et corona 
regni AnglitB tanquam pars corporis ejusdem annexa et unita. The land of 
Wales, with its inhabitants, formerly subjected to the king by feudal 
right, was now changed into the property of ownership, and annexed 
and joined to the Crown of the kingdom of England as part of the same 
body. 

Tenendum per servitium militarCy in burgagio, in libero socagio, Sfc, To 
hold by military service, in burgage, in free socage, &c. 

Testamenti executores esse debent ii, quos testator ad hoc elegerit, et quibus 
curam ipse commiserit; si vero testator nullos ad hoc nominaverit, possunt 
propinqui et consanguinei ipsius defunctiy ad id faciendum se ingerere. Exe- 
cutors of a will should be those whom the testator has chosen for this 
purpose, and to whom he has committed the trust ; but if the testator has 
appointed no executors, the nearest of kin to the deceased can take that 
duty on themselves. 

Terrce dominicales regis. Demesne lands of the crown. 

Tanquam testamentum inofficiosum. As an informal will. 

Thesaurus inventus. Treasure-trove. 

Tenaunt per lei d*Engleterre, Tenant by the law of England. 

Ut poena ad paucoSy metus ad omnes perveniat. That punishment may 
come upon few, but fear upon all. 

Ut citra mortis periculum, sententia circa eum moderetur. That on this 
side the danger of death, sentence concerning him may be modified. 

Unum qui consilium daret, alterum qui contrectaret^ tertium qui recep" 
taret et occuleret ; pari poena singulos abnoxios. One who gave the advice, 
a second who laid hands on the goods, and the third who received and 
hid them — each one liable to a similar penalty. 

Ubi scelus est, id quod non projicit scire, jubemus insurgere leges, armari 

Jura gladio ultore, ut exquisitis poenis subdantur infames qui sunt, vel qui 

futuri sunt, ret. Where that crime exists, which it is unprofitable to 

know, we order laws to rise and legislation to arm itself with an avenging 

sword, so that those scoundrels who are guilty of it, or are going to be so, 

may be punished with the severest penalties. 

cc2 
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UhUunque fuerimus in Anglid. Wherever we may be in England. 

Vnius responsio testis omnino non audiatur. The evidence of one witness 
only shall not be heard. 

Ut martins populus aliquid sibi terrtB daret^ quasi stipendium ; caterum, 
ut velletf manibus atque armis suis uteretur. That the military nation 
should give them some land as pay; but that it should employ their 
labour and arms as it chose. 

Ubi nullum matrimonium, ibi nulla dos. Where there is no matrimony, 
there is no dower. 

Ut res magis valeat qudm psreat. That the matter may flourish rather 
than perish. 

Usque Jilum aqua. Even to the middle of the stream. 

Ut de honore. As of honour. 

Ut de corond. As of the crown. 

Usus fructus. Temporary right of using. 

Ut statuta ilia, et omnes articulos 4n eisdem contentos, in singulis locis ubi 
expedire viderit public^ proclamari et Jtrmiter teneri et observari facial. To 
cause those statutes and all articles contained in the same to be publicly 
proclaimed in each separate place where he shall see it expedient, and to 
be firmly upheld and kept. 

Utrum tantum terra sit libera eleemosyna pertinens ad ecclesiam ipsiui, an * 
laicum feodum. Whether so much land is free alms belonging to his 
church or lay property. 

Ubi quis uxorem suam dotaverit in generali, de omnibus terris et tenementis. 
Where any one shall have endowed his wife generally, of all his lands 
and tenements. 

Virtute officii. By virtue of office. 

Vigilantibusy non dormientibus, Jura subveniunt. Laws help those who 
are awake, not those who are asleep. 

Victus victori in expensis condemnandus est. The loser in a* suit must 
pay costs for the winner. 

Volenti non fit injuria. No wrong is done where the person is willing. 

Voluntas regis in curid, non in camerd. The will of the king in the 
court, not in the chamber. 



Verba intentioni debent inservire. Words ought to be made subservient 
to the intent. 

Vos poveres communes prient et supplient, pur Dieu et en oeuvre de chariti. 
Your poor commons beg and pray, for the love of God and as a work of 
charity. 

Viri magna dignitatis. Men of great honour. 

Viginti annorum lucubrationes. Night studies of tweniy years. 
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Villafia factunt servitia, sed certa et determinata. They perform base, 
but certain and determinedi seryices (said of tenants of lands of privileged 
viUenage). 

Voluntatis nostra justa sententia de eo quod quis post mortem suam fieri 
velit. A righteous decree of our will, according to what a man wishes to 
be done after his death. 

Vetus depositio pecunia. An ancient deposit of money. 

Verba fortius accipiuntur contra proferentem. Words are received more 
strongly against the grantor. 

Venditio per mutuam manuum complexionem, A sale by the mutual 
grasping of the hands. 
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USEFUL HINTS. 

The Intebmediate Examinations, 1882. 

The following is a copy of the notice issued by the Law Society in July 
last respecting these Examinations : — 

'' The elementary works selected for the Intermediate Examination of 
persons under Artidies of Clerkship for the year 1882 will be : — 

** Stephen's Commentaries on the Laws of England, with the exception 
of Book lY. on Public Eights, forming portions of Yols. 2 and 3. 7th or 
any subsequent Edition. 

*' Candidates are required to be examined within the six months next 
succeeding the day on which they shall hare completed half of the term of 
service. 

" Candidates are required to give to the Secretary of the Incorporated 
Law Society at least thirty days' notice before the date of the Examination 
at which they propose to be examined within the limit above mentioned, 
and at the same time to leave their Articles of Clerkship, and Supple- 
mental Articles (if any) duly stamped and registered, together with a 
Certificate of their having passed the Preliminary Examination (unless 
they shall have been exempted therefrom), and Answers to the Questions 
as to due service and conduct up to that time. Prints of these Questions 
and of the Form of Notice can De obtained on application at the office of 
the Incorporated Law Society. 

" Candidates who apply to be examined under the Fourth Section of 
the Solicitors Act, 1860, may, on application, obtain copies of the further 
Questions relating to the ten years' service antecedent to the Articles of 
Clerkship ; and such Questions, duly answered, must be left at the time 
of giving notice. 

" Candidates who fail to pass, or attend at the Examination for which 
they have given notice, may attend at any subsequent Examination. A 
renewed notice must, in that case, be ^ven fourteen days at least before 
the date of such subsequent Examination. 

*' The Examinations will be held at the HaU of the Society, Chancery 
Lane, London, on the following days in 1882, viz.: — 



Days of Exaxninatioiis. 



Thursday, 19tli Jan. at 10. 
Thursday, 27th April, at 10. 
Thursday, 22nd June, at 10. 
Thursday, 9th Nov. at 10. 



liast Day for giving Notice and 
depositing Articles, &c. 



Monday, 19th Dec. 1881. 
Monday, 27th March, 1882. 
Monday, 22nd May, 1882. 
Monday, 9th Oct., 1882. 



Last Day for giving renewed Notice 
and depositing Articles, &c. 



"Wednesday, 4 Jan. 1882. 
"Wednesday, 12thApriI, 1882. 
"Wednesday, 7th June, 1882. 
Wednesday, 26th Oct., 1882. 



** The fee payable on giving Notice of Examination is £3, and for 
a renewed Notice £1 : 10*. Cheques or Post Office Orders should be 
crossed ' Messrs. Goslings & Shabpe.* '* 
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In conneotion with the Examination and this notice candidates for the 
Intermediate should observe particularly the following points : — 

(a) The notice only relates to the examination of the present year, but 
as there is but little chance of any alteration being made for the year 

■ 1883, candidates who will present themselves for the Intermediate Ex- 
amination during that year will do wisely to read the subject selected for 
the present year — Stephen^s Commentaries on the Laws of England 
(omitting Book IV.); and even if the subject is changed, the benefit 
derived from reading Stephen's Commentaries will be invaluable to him. 

(b) Although the examiners have allowed the 7th edition of the Com- 
mentaries for 1882, yet as that edition was published in 1874, and as so 
many alterations have been made in the law since that year, students are 
strongly recompiended, if they have not already purchased a copy of 
Stephen, to buy the 8th edition, and not the 7th ; and this recommenda- 
tion particularly applies to those who are not going in for their examina- 
tion till 1883, as in all probability the 7th edition will not be allowed 
after this year. 

(c) Those students who have already purchased the 7th edition of the 
Commentaries are advised to borrow the 8th edition, and make the neces- 
sary alterations. 

(d) Though it may seem manifestly unfair, yet the fact remains that 
questions are asked at the Intermediate which are only given in the 
8th, and not in the 7th, edition of Stephen ; and this fact alone will be 
sufficient to show the necessity for readers of the 7th edition to note up 
the recent alterations. In verification of this statement our readers are 
referred to questions 14 and 19 in November, 1881 ; question No. 13 in 
April, 1881 ; question 14 in January, 1881 ; and questions 12 and 19 
(parts of) in November, 1881. 

(e) The student cannot present himself for Intermediate Examination 
until after half of his term of articles has expired, and he must present 
himself at some examination within six months of the expiration of such 
half-term ; and, if he so presents himself, although he does not pass, yet 
if he passes within twelve months after his half term has expired, he will 
have complied with the rules, and will not have his Einal Examination 
postponed. 

(f ) When giving the notice of his intention to present himself for the 
Examination, the Student must also leave with or send to the Law Society 
the following documents, &c. : — (1) His Articles of Clerkship ; (2) His 
Certificate of passing the Preliminary Examination, or his order dis- 
pensing with that Examination ; (3) Questions as to service duly answered 
by his principal and himself (with certain additional questions answered 
if he was articled under the ten years' system) ; (4) His Examination fee 
of £3, or of £1 : 10*. if he has been previously in for Examination and 
postponed. 

(g) On delivering these documents two receipts will be handed to him 
— one for the fee paid, and the other for the articles. This latter receipt 
must be carefully preserved, for its production is required when any 
further dealing with the articles is necessary. 

(h) The result of the Examinations is now made known by the publi- 
cation of a list of the successful Candidates in the "Times" of the third 
Saturday following the Examination, so that Students are kept in suspense 
for sixteen days. 
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APPENDIX B. 



(i) Just before the Ezaminatioii two clear days' holidays should T>e 
taken, and when in for Examination the following rules may with 
advantage he obsenred : — 

1. Head the paper carefully through, marking in the margin any statute 

which may occur to you as bearing on a particular question ; and 
marking ^ose questions which you can answer without difficulty, 
so that you may first answer them before confusing yourself by 
puzzling over the more difficult questions. 

2. Answer the questions as fully as possible, and thus show the 

Examiners that you have done tne work, and be careful to see 
that in your excitement and anxiety you do not omit or mis-read 
any part of the question. 

3. As only twenty-one questions — divided into three heads of seven 

questions each — are asked at the Intermediate, and as six hours 
are allowed for the work, you will have plenty of time, and there 
is no excuse for any carelessness or want of thought in your 
answers. 

4. Avoid making guesses, as by guessing you will probably be a loser 

instead of a gainer. 

5. Before handing in your papers go carefully over each question with 

your answer, to see that all is as correct as you can make it. 

6. There is no Honorary distinction at the Intermediate ; but yet every 

Candidate should endeavour to do as well as he possibly can, in 

the same way as if there were competition, and no one can afford 

to be careless at an Examination. 

( j) The following is the form of Notice to be given before going in for 

Examination, a printed copy of which will be forwarded for filing in on 

application to the Secretary of the liaw Society, Chancery Lane, W.C. : — 

" FoEM OF Notice. 

*' Notice is hereby given that A. B., who is under articles of clerkship 

to C. D., of , &c., intends to present himseK at the Intermediate 

Examination to be held in the month of next. 

*' Dated this day of , 188 , 

" (Sign here.) 
" {Here add present address of Candidate.) 
'' To E. W. Williamson, Esq. 

*^ Secretary of the Incorporated Law Society ^^ 

If a renewed notice is given, the word ** Eenewed" must be written at 
the head. 

(k) The following Table shows the results of the Intermediate Exami* 
nations, 1881 : — 

Results at the Intermediate during 1881. 



ExaminatioDR. 


Number of 
Candidates. 


Number 
Faflsed. 


Number 
Postponed. 


Peroentageof 
Failures. 


January 


200 
310 
274 
481 


127 
220 
162 
380 


73 

90 

112 

101 


36J per cent. 
29 per cent. 
41 per cent. 
21 per cent. 


April 


June 


November 




Total 


1265 


889 


376 


31 J average o/o. 
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Abandonment of young cliildren, 305 

Abatement, 214, 2^3 

Abbreyiations used in list of punish- 
ments, 302 

Abduction, 251, 304 

Abeyance of fee, 23 

Abortion, 304 

Abuse of personal property, 249 

Acceptance of bills, 121 
of goods, 114 

Accession, title by, 104 

Accessories, 301 

Accident, 261 

Accommodation bills, 122 

Accomplices, evidence by, 346 

Accord and satisfaction, 218 

Accumulation of income, 77, 103 

Acknowledgments, 81, 82, 263 

Acquittal, plea of, 347 

Actio personalis moritur, &c., 240 

exception to, 
241 

Action, meaning of, 238 

Actions, proceedings in, 266 
divisions of, 238 
general rules as to, 238, 239 

Active trusts, 50 

Acts of parliament, 5, 6 

important, 97, 182, 
357 

Ademption of legacies, 154 

Adjudication of bankrupt, 136 

Administration, title by, 146 — 156 

to whom and how 

granted, 148 
different kinds of, 149 



Administrators, ori^ of, 147 

duties of, 150—158 

Admiralty Court, 232 
action, 294 

Admission of documents, 275 
to copyholds, 90 

Adulteration of food, 326 

Adultery, 170—172, 251 

Adverse witness, 274 

Advertisement for stolen goods, 330 

Advowsons, 198, 199 

Affidavits, 273 

Affirmation, 274 

AfErays, 321 

Agents, 113 

Agistment, 129 

Agreement — see Contract. 
for lease, 70 

Agricultural fixtures, 158 

Holdings Act, 33, 99 

Aiding prisoners to escai>e, 329, 330 
king's enemies, 316 

Aids, 19 

AUen, 64, 99 

AHenation, title by, 62, 63 

Alimony, 172 

AUodial, 18 

Amotion of possession, 243 

Ancient demesne, 22 

Animals, 101, 102, 104, 157 

Annuities, 130 

Ante-nuptial settlement, 172, 174 

Apology in libel, 253 

Apostasy, 324 
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Appeal, general roles as to, 281 

yariouB Courts of, 234, 235 

Appearance, in action, 269, 282 
default of, 2U9 

Appellate Jurisdiction Act, 1876. . 233, 
357 

Appendix A., 361 

Appointments and powers, 77 

Apportionment of rent, 31 

Apprentices, 142, 161 

Appropriation of livings, 193, 198 

Arbitration, 218, 219 

Archbishops, 191 

Court of, 226 

Archdeacon, 193 

Court of, 226 

Arches, Court of, 227 

Armed, going about, 322 

Arraignment of prisoners, 345 

Arrangement with creditors, 145, 146 

Arrest, in civil cases, 269 

in criminal cases, 340 
obstructing, 329 
of judgment, 276 

Arson, 308 

Articled clerks, 142, 210, 211 

Assaults, 242, 305 

civil remedy for, 242 
when justifiable, 214 
criminally punishable, 305 
instances of, 305 

Assemblies, unlawful, 322 

Assets, 56, 153 

Assignment, 72, 73, 109, 110 
title by, 109 

Assize, courts of, 232 
rents of, 94 

Assumpsit, 239 

Assurances, 68 

Atheist, evidence by, 274 

Attachment of persons, 273 
of debts, 280 
of criminals, 340 



Attainder, 57—59, 352 

Attempts to commit crimes, 299 

Attestation, 66, 83 

Attornment, 63 

Aula regis, 223, 229 

Autrefois acquit, attaint, convict, 347 

Average, 124 

Award, 219 



B. 



Baby-farming, 305 

Bail, in criminal cases, 342 
writ to hold to, 269 

Bailees, 115 

Bailiffs, 188 

Bailments, 115 

Bank coupons, forgery of, 311 

Bankrupt, who may be made, 135 
how adjudicated, 137 
debts of, provable, 143 

mterest on, 143 
discharge of, 139 
duties and powers of trustee 

of, 138 
examination of, 138 
imprisonment of, 139 
preferred debts of, 142 
property of, 140 
protected transactions by, 

137 
rights of apprentice of, 142 
status of undischarged, 140 

Bankruptcy, title by, 134—146 
laws, object of, 135 

Banns, marriage by, 164 

Bar of estates tail, 23, 24 
pleas in, 270, 283 
trial at, 284 

Bargains and sales, 46, 75 
Baron, court of, 223 
Barratry, 124, 331 
Banisters, 212 
Base fees, 25, 26, 79 
Bastards, 55, 58, 59 
Battery, 242 
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Battle, trial by, 350 

Beasts of the plough, when distrain- 
able, 216 

Bench warrants, 345 
Benefices, 194, 324 
Benefit of clergy, 351 
Bequest, meaning of, 82 
Berwick-on-Tweed, 9 

Bigamy, 305 

BiUof costs, 211 

exchange, 120—123, 129, 130 

lading, 110 

sale, 110 

Sale Act, 1878...185 

Bishops, powers and duties of, 192 

Blasphemy, 324 

Blood, whole and half, rules as to, 54, 55 

Bona notabilia, 156 

Bonds, 119, 120, 250 

Borough-English, 4, 20 

Botes, 30, 31 

Bottomry bonds, 116 

Breach of contract, 250 

the peace — see Peace. 

Breaking the descent, 56 

into and out of a house, 308 
outer door, when allowed, 
214, 217, 278, 280 

Bribery, judges and officers, 332 

British ships, 208—210 

Brokers, 129 

conyersion by, 309 

Brood of animals, 104 

Brothels, keeping of, 300 

Burgage tenure, 20 

Burgess fund and roll, 208 

Burglary, 308 

Burial fees, 200 

of suicides, 303 

Burning — see AnsoN. 

Bye-laws, 204 



C. 



Calls on oontributories, 207 

Cambridge, uniyersity of, 61, 108, 226 

Campbell's Act, 240, 241 

Canon law, 5, 7 

Canonical disabilities, 172, 173 

Canons of cathedrals, 193 
of descent, 51 — 54 

Capias, writ of, 344 

Capita, taking per, 53, 155 

Capital punishment, when now al- 
lowed, 302 
evils of fre- 
quency of , 298 

Carriers, liability of, 116, 129 

Case, action on, 239 

Caveat emptor, 115, 128 

Central Criminal Court, 336 

Certiorari, 290, 344 

Cestui que trust, 48, 49 
use, 45 
vie, 28 

Challenges of jurors, 271, 272, 284 

Chamber business in Chancery, 291 

Champerty, 331 

Chancellor, the Lord, 231, 235 

treason to kill, 
316 

Chancery, Court of, 230 
Division, 233 
action in, 290, 291 
matters assigned to, 256 
Inns of, 2 

Chapels, 202 

Character, 162, 350 

Charging order, 280 

Charter-party, 125, 126 

Chase, 93 

Chattels real, 32, 34 

personal, 101, 102 

Cheating, 312 
Cheques, 122, 132 
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Chief clerk, 291 
rents, 94 

Child, parent and — see Fabent. 

Chirograph, 66 

Chivalry, tenure in, 18 

Choses in action, 101, 102, 110 

injuries to, 250 
remedies for, 250 

Christian religion, apostasy to deny, 
324 

Church, laws respecting, 191 — 202 
wardens, 195, 196 

Circumstantial eyidence, 285 

City of London, customs of, 4 

court of, 225 

Civil corporations, 203 
death, 14 

disabilities, 172, 173 
government, 187 
law, 5, 7 

injuries cognizable at law, 241 — 
254 
cognizable in equity, 
254—261 

Civilians, division of considerations by, 
126 

Claim, statement of, 269 

Clergy, laws relating to, 191 — 202 
benefit of, 351 

Clerk, frauds by — see Abtioled 
Cleeks; Cleegy. 
of the market, court of, 337 

Close writs, 88 

Codicil, 84, 86 

Cognovits, 277 

Coin, offences against, 313 

Collateral relations can inherit, 53 
warranty, 66 

Collation to a benefice, 194 

Collusion, 171 

Combinations unlawful, 322 

Commissions of assize, 336 

to examine witnesses, 
273, 285 



Commitment of person accused, 342 
and bail, 342 

Committee, judicial, 233, 235 

of inspection, 137, 138 

Common barratry, 331 
informer, 250 
law, 4 

pleas, court of, 229, 233 
tenancy in, 41 
recoveries — see Eecovery. 

Commons, law respecting, 91, 92 
disturbance of, 246 

Companies (joint-stock), law relating 
to, 205—207 

Comparison of handwriting, 275 

Complete specification, 109 

Composition, 144, 145 

Compounding crimes, 330 

Comptroller in bankruptcy, 138 

Compulsion in crimes, 300 

Concealment of birth, 304 

Conclusion, 355, 356 

Concurrent writs, 268 

Conditional fees, 24 

limitation, 34, 35 
surrender, 90 

Conditions (various), 34, 35 

Condonation, 171 

Confession and avoidance, plea of, 270 
of prisoners, 346 

^Confirmation, deeds of, 71 

Confusion of goods, 105 

Connivance, 171 

Conservator of the peace, 188 

Consideration, motion for further, 291 

Considerations, 111, 112, 126, 127 

Consistory court, 226 

Consort, queen, 147 

Conspiracy, 331 

Constables, generally, 190 
arrest by, 340 
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Contempt against king's title, 318 

against crown's supremacy, 

318 
against royal palaces, 318 

Contempts, 340 

Contingent interests, 63 
legacies, 155 
remainder, 36, 37 

Continual claim, doctrine of, 72 

Contract, title by, 111—133 
actions on, 238, 239 

Contributions among sureties, 119 
Contributories, 207 

Conversion, 248, 249 
Conveyancing Act, 1881. *10, 357 
Convict, autrefois, 347 

Conviction, 349, 350 

forfeiture on, 352 
summary, 339 

Coparcenary, 41, 43 

Copyhold (various) 21, 88—91 

Copyright, 102, 107—109 

Comage, tenure by, 19 

Coroners, 188, 189 

court of, 337 

Corporations generally, 203 — 208 

holding of land by, 60, 63 

Corporeal hereditaments, 17 

Corruption of blood, 57, 58 

Corse-present, 200 

Corsned, trial by, 350 

Costs, general rules as to, 277, 278 
to prisoners, 350 

Counter-claim by defendants, 270 

Counterfeiting the coin, 313 

Countries subject to English laws, 8 — 
13 

County courts, laws relating to, 223 

County palatine, 13 

Court, meaning of, 221 

Courts, variety of, 221 

criminal, 334—338 
inferior, 223—228 
Supreme Court of Judicature, 
229—236 



Covenant, action of, 239 

Covenants, generally, 66, 70, 100 

Coverture — see Mabeiaqe ; Husband 
AND Wife. 

Creditors, of deceased, how paid, 152, 
153 

Crimes, their nature and punishments, 
298, 299, 302 
persons capable of committing, 
• 299, 300 

Criminal conversation, 251 
courts, 364—338 

Crown, injuries from and affecting, 
294—296 

Cruelty to animals, 328 

Cumulative sentences, 351 

Cursing, 325 

Curtesy, tenant by, 28 

Custom, rights by, 4, 5, 94, 95 

Customary freehold, 23 

Customs Act, offences against, 319 
general and particular, 4, 5 

Custos rotulorum, 338 
Cutting telegraphs, 31 1 
Cygnets, 105, 106 ' 

Cy-pres doctrine, 86 



D. 



Damages, 256 

Damnum absque injurili, not action- 
able, 239 

Darrein continuance, plea of, 283 

Deacons, 192 

Deaf, dumb and blind persons cannot 
make a will, 83 

Dean and chapter, 193 

Death, natural and civil, 14, 15 
sentence of, 302 

Debts, 133, 152 

Decrees in divorce, 169, 170 

De bene esse, evidence, 273 
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De Donis, 29, 97 

Deed poll, 64 

Deeds, 64—67, 110 

Deer, property in, 103 

Defacing coin — see Coin. 

Defamation, 242 

Default, judgment by, 269 

Defeazance, 72 

Defect of understanding excuses crime, 
299 

Defence of self, servant, &c., 213 
in actions, 270 

Defilement of children, 304 

Deforcement, 243 

Del credere agents, 129 

Delegates, Court of, 228 

Delivery of deeds, 65 

De medietate lingusB, jury, 284 

Demesne, seised in, 26 

Demolition by rioters, 321 

Demurrage, 125 

Demurrer, 270, 346 

Deposition of witnesses, 342 

Deprivation, 228 

Dereliction, title by, 60 

De Eeligiosis, Statute, 60 

Derivative conveyances, 71 

Descent, rules as to, 51—56 
title by, 51 

Desert, seducing to, 320 
De son tort, executor, 150 
Detinue, 249 

De ventre inspiciendo, 177 
Devise, rules as to, 83—87 
Dilapidations, 228 
Dilatory pleas, 283 

Disclaimer of property, 62, 141 
patents, 109 



Disoontuxuanoe, 243 

Discovery in actions— see Interboqa- 

TOBIES. 

Dishonour of bills, 121 
Disinterment of bodies, 328 
Disorderly persons, 328 

Disseisin, 243 

Dissolution of partnership, 117 

Distress, rules as to, 214—218 

Distribution of residue, 155 

table, under statutes of, 
182 

Distringas, writ of, 280 
Disturbance, injury by, 246 

Dividends, 138 

Divine service, tenure by, 23 

Divisions of High Court, 233 

Divorce, rules as to, 169, 170 
Court, 232 
action in, 293 

Documents, admission, inspection and 
production of, 274, 275 

Dogs, distrainable, 21i5 

Domicile of testator, 148 

Donatio mortis causS., 110 

Donative advowsons, 194 

Dormant partner, 117, 130 

Double rent when payable, 34 
aspect, 39 
insurance, 132 

Dower, general rules as to, 28 — 30 
actions of, 249 

Drafts, 120 

Drawer, -ee, of bills, 121, 122 

Driving, wanton, 328 

Drunkards, contracts by, 113 

Drunkenness, 300 

Duress, 14, 16, 300 

Durham, Court of, 232 

Dying without issue, 85, 155 
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E. 

Earnest in sales, 114, 128 

Easement, 92 

Ecclesiastical authorities, 191 — 196 

commissioners, 202 
corporations, 203 
Courts, 226 
jurisdiction of, 227 
proceedings in Courts, 

227 
sentences by, 228 

Education of children, 175 

Eighteenth week's work, 357 

Eighth week's work, 182 

Ejectment, action of, 238, 244 

time for bringing, 264 

Election of archbishops and bishops, 

191, 192 
magistrates, 189 

Eleemosynary corporations, 203 

Elegit, estate by, 35 
writ of, 279 
sheriffs' duties under, 279 

Eleventh week's work, 237 

Elisors, 284 

Embargo, 124 

Embezzlements, 309 

Emblements, 31, 157, 158 

Enaployers and Workmen's Act, 1875... 
224 

Enabling statutes, 5 

Endangering railway passengers, 305 

Endowments of the church, 197 — 201 

Enfranchisement of copyholds, 91 

yilleins, 22 

English Justinian, 355 

Enjoyment of property, 36, 103 

Enlarging estates, 71 
statutes, 5 

Enrolment of annuities, 130 

bargains and sale, 46, 75 
disentailing deeds, 81 

Enrolments, statute of, 75, 97 



Entails, law as to, generally, 24 — ^26, 

77—82 

Entireties, tenants by, 42 

Entry, rights of, alienable, 63 

on breach of condition, 35, 100 
lands, 214, 322 

Equitable estate, 46, 48 

jointure, 30, 32 
waste, 30, 245, 246 

Equity, origin of, 6, 254 
of a statute, 8 
of redemption, 35 
follows the law, 48, 255 
how differs from law, 255 
injuries cognizable in, 254-261 
relief in, 256 

subjects of jurisdiction, 256 
to a settlement, 168 

Error, writ of, 853 

Escape of prisoners, 329, 330 

Escheat, title by, 56—59 

Escrow, 65 

Escuage, 19 

Estate, meaning of, 26 

different kinds of, 23 

Estoppel, 65, 66 

Estovers, 31 

Estrays, 92 

Evidence, general rules as'to, 273 — 275 

Examinations of articled clerks, 211 

bankrupts, 138 
witnesses, 273, 274 

Exceptions, bill of, 286 

Exchange, bills of, rules as to, 120—123 
of goods, 113 
of lands, 70 

Exchequer, Court of, 229 
Chamber, 233 

Excommunication, sentence of, 228 

Excuses for crimes, 299 

Executed considerations, contracts, 
113, 114 

Execution, in actions, 278—280 
of deeds, 65 
of wills, 83 

in ciiminal cases, how car- 
ried out, 354 
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Ezeouton, powers and duttee of, 150 — 
156 
actions by and against, 153 

Executory considerations, contracts, 

113, 114 
interests, 77 
devises, 87 

Ex parte applications, 287 

Expectancy, estates in, 36 

Ex proyisione yiri, estate tail, 81 

Extent, writ of, rules as to, 295 

Extortion, 332 

Extradition laws, 341 

Extraordinary conveyances, 87, 88 

resolution, 144, 206 

P. 
Factors, 129 

Factors Acts, 129, 184 

Fairs, 92, 114 

False cHaracter, 162 

imprisonment, 243 

news, spreading, 323 

personation, 312 

pretences, 312 

prophecies, 323 

statements of public revenues, 

318 
weights and measures, 312 

Falsifjdng accounts, 312 
pedigrees, 312 

Fealty, oath of, 21 

subtraction of, 246 

Fee, meaning of, 26 
base, 24 
farm rents, 94 
(]|^ualified, 24 
simple, 23 
tail, 25 

Felo de se, 303 

Felonious homicide, 303 

Felony, 299 

Act, 1870....299, 358 

Feme covert — see Marbied Women. 

Feoffment, 68, 69, 72 

Ferse naturce, 102 



Ferries, 92 

Feudal system, 18, 355 

Feudum antiquum, novum, &c., 56 

Fieri fadas, writ of, 278 

sheriffs duties under, 278^ 
279 

Fifteenth week's work, 315 

Fifth week's work, 97 

Fines and recoveries, 25, 26, 77 — 82 
as punishments, 351, 359 
in copyholds, 89 
payable on alienation, 19, 63 

Fire, trial by, 350 

policy, rules as to, 123, 124 

First week's work, 1 

Fish, proi)erty in, 103 

Fixtures, 157, 158 

Folding, common of, 92 

Foot, or end, meaning of, 86 

Force of circumstances, crime by, 301 

Forcible entry, 322 

Foreclosure, 35, 291 

Foreign coin, offences as to, 313, 314 
States, service of, 320 

Forest Courts, 228 

Forests, 92 

Forfeiture, title by, 60—62 
of copyholds, 89 
of recognizance, 333 

Forfeitures, 92 

Forgery, 311 

Fortune-tellers, 325 

Franchises, 92 

disturbance of , 246 

Frankalmoign, 23 

Frank marriage, 27 

Frauds, redressed in equity, 261 

Statute of, 59, 70—72, 112, 
114, 126, 184 

Fraudulent preference, 141 

representation, 249 
concealment, 312 

Free fisheries, 93 
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Free socage, 21 

Freehold, 20 

estates of, 23 
not of, 27—32 

Freight, 125 

Funeral expenses, priority of, 152 

Furious driving, 328 

Further consideration, motion for, 291 



G. 



Game, laws relating to, 105 

Gaol deliyery, 336 

Gaolers, 188 

Garnishee, 280 

Gavelkind, 4, 20 

General agents, 128 
average, 124 
customs, 4 
devise, 85 
issue, 283, 347 
lien, 129 
occupant, 59 
quaiier sessions, 336 
ship, 133 
verdict, 272 

Gift, title by, 109—111 

of personalty, irrevocable, 110 

Good behaviour, security for, 333 

consideration, of what it consists, 
112 

Gt)ods, assignment of, 109 

remedies for injuries affecting, 

247—250 
sale of, 113, 115 
how far affected by execution, 

279, 295 
taking reward for stolen, 330 
when prosecutor entitled to 

stolen, 349 

Gk)veme8ses, 160 

Gk)vemment, offences against, 316 

Grace, days of, 121, 131 

Grand jury, 343, 344, 348 
serjeanty, 19 

Grant, 69 

to uses, 76 
royal, 88 

G. 



Great tithes, 194, 200 

Greenwich hospital, gifts to, 61 

Growing crops, can be distrained, 216 

Guarantee, rules as to, 118 — 120 

company limited by, 207 

Guardian and ward, 177 — 181 

Guardianship, different kinds of, 179 

Guilty, plea of, 345 

plea of not, 345, 347 

H. 

Habeas corpus, 15, 289 

Habendum, 65 

Hseretico comburendo, writ of, 324 

Half-blood can now inherit, 54 

Hamlets, 12 

Handsale, 128 

Handwriting, proof of, 275 

Hanging, death by, when allowed — 
see Death. 

Hares, killing, 105 

Health, injuries to, 242 

Hearsay evidence, 275 

Heir apparent, presumptive, 55 

Heiress, abduction of, 304 

Heirlooms, 155, 157 

Heirs, necessary to give a fee, 24, 27, 
100 
of the body necessary to give a 
fee tail, 27, 100 

Hereditaments, 17, 91 

nuisances to, 245 

Heresy, 324 

Heretics, former punishment of, 324 

Heriots, 89, 218 

Hermaphrodites can be heirs, 58 

High constable, 190 

Court of Justice, 233 
Court of Parliament, 334 
Steward, Court of, 335 

Hire of servants, 160 

Hold to bail, 269 
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Homage, 21 

Homicide, different kinds, 303 

Honour, accepting bills for, 122, 131 

Horses, sale of, 114 

Hotclipot, law of, 44, 156 

House of Lords, 233, 235 

Housebreaking, 307 

Hue and cry, arrest on — see Abbest. 

Hundred Court, 223 

Hundreds, 12, 321 

Husband and Wife, 164 — 174 — see 
Makrtet) Women. 

Hustings, Court of, 225 



I. 



Idiots and lunatics, contracts by, 113 

conveyances by, 

63 
crimes by, 299 
wills of, 83 

Idle people, 328 

Ignorance excuses crimes when, 300 

Illegal oaths, administering, 320 

societies, being engaged in, 320 

Illegitimate children, 176, 177 

Immemorial usage, 4, 7. 

Impeachment, proceeding by, 334 

of waste, without, 30, 246 

Implements of ti*ade, when distrain- 
able, 216 

Implied condition, 34 
contract, 111 
uses and trusts, 46 
warranty, 115 

Impostors, 325 

Impotentiam, propter, 102 
Impounding cattle, 220 

Imprisonment, usual term of, 302 

Indosure of commons, 92 

commissioners, 92 

Income, accumulation of, 77 



Incorporeal hereditaments, 91 — 96 
personal proi>erty, 102 

Incorrigible rogues, 328 

Incumbent, 195 

Indenture, 64 

Indictments, general rules as to, 343 

Indorsement of bills and notes, 1 22 

of writs of summons, 267 

Induction, 194 

Industriam, propter, 102 

Infant Belief Act, 1874...178, 185 

Infants, 178, 181 

contract by, 113, 178 
conveyances to and by, 63 
crimes by, 299 
disabilities of, 179 
legal condition of, 178 
liabiUties of, 179 
privileges of, 179 
wills by, 83 

Inferior courts, 223—228 

Inferiors, no right of action, 252 

Informations, 296, 343 

Inheritance Act, rules under, 51 — 55 
estates of, 23 
estates not of, 27 

Injunctions, 259, 260 

Injuria sine damno, 239 

Inns of Court and Chancery, 2 

Innkeepers, 116, 129, 186 

Innocent conveyances, 77 

In pais, conveyance, 68 
estoppel, 66 

In pari materia, statutes, 8 

Inquest, coroner's, 188 

Inquiry, writ of, 269 

Inquisition, Crown's remedy by, 295 

Inrobnent^see Enbolment. 

Insane i>ersons — see Idiots. 

Institution into benefices, 194 

Insurance contracts, 123, 132 

Interesse termini, 34 

Interest, law as to, 116 
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Interlocutory applications, 288 

judgments, 269 
Intermixture of goods, 104 

International copyright, 109 
Interpleader, proceedings in, 287 
Interpretation of statutes, 7, 255 
Interrogatories, rules as to, 285 
Intervention by queen's proctor, 293 
Intestacy, 148, 155 
Intimidation of witnesses, 329 
Introduction, necessity for reading, 1 
Introductory, ix 
Intrusion, ouster by, 243 
Invalidation of deeds, 66 
Invention, title by, 106—109 
Investiture, 21 

Investment, trustees' powers of, 258 
Ireland, 9 

Islands, 10, 59 

Issue, wbat is, in action, 271 
dying without, 85, 155 
of the purchaser, 51 

J. 

Jactitation of marriage, 172 

Jettisons, 124 

Joinder of issue, 271 

Joint stock companies, 205 
tenancy, 40, 41 

Jointresses, advantages of, 29 
Jointure, 29 

Judges, trial before, 275 

by, without authority, 
353 

Judgments, 152 

in civil actions, 275—278 
in criminal actions, 351 
reversal of, 353 
villenous, 331 

Judicature Acts, object of, 233 * 

Judicial Committee of Privy Council. 
233 
separation, 170 



Jurisdiction, plea to, 346 

Jurors, challenge of, 271— see Chal- 
lenges. 
withdrawal of, 286 

Jury, trial by, in civil cases, 271, 272 

in criminal cases, 349 
grand— see Grajo). 
petty, 348 

of matrons, trial by, 354 
verdict of, must be unanimous. 
272 

Jus accrescendi, 41 

Justice, offences against, 330—332 

Justices of the peace, 189 

summary juris- 
diction of, 339 
warrant of, 339, 
340, 341 

Justifiable homicide, 303 



K 

Keeping the peace, sureties for, 333 
Kidnapping, 304 
Kin, 155 

King, debts due to, 152 

mode of proceeding by and 

against, 294—296 
can do no wrong, 295 
speaking ag-ainst, 317 
writing against, 317 
contempts against, 318 
drawing blood in palace of, 318 

Knight's fee, 18 

service, 18 

Knighthood, 18 



L. 

Labourers, 161 

Lading, bill of, 110 

Laity, 191 

Lancaster, Courts of, 232 

Land, meaning of, 17 

time to bring action for, 264 
how affected by judgments, 279 

Land Transfer Act, 1875..,96 

DD 2 
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Lapse, roles as to, So, 155 

liaroeny, Tarions kinds of, 309 

Law and equity now fused, 254 
different Kinds of, 2, 3 
of nations, offences against, 323 
why it Bhonld be studied, 2 
wager of, 248 
progress of, 355 

Lay corporations, 203 
days, 125 

Lease, 32—34, 69 

of settled esUtee, 30 
and release, 75 

Legacies, different kinds of, 155 

Legal life estate, 27 

Legatees, remedy of, 157 

Legitimate cliildren, 176, 177 

Letters, offences connected with, 310 
patent, 88, 106 

Levari facias, 279 

Levying war against the king, 316 

Lewdness, 327 

Lex talionis, 298 

Libel, 242, 306 

Liberty, injuries to, 243 
of the press, 306 
personal, 15 

Licences, 164, 352 

Liens, 129 

Life, 14, 241 

annuities, 116, 130 
estate, 27 
insurance, 124, 125 

Light, right to, 92 

Limitation of actions, 261 — 265 

general rules as to, 262 

table of, 264 

proper words of, 24, 27, 100 

Lineal ancestors can inherit, 53 
warranty, 66 

Liquidated damages, 120, 131 

Liquidation, proceedings in, 144 



Livery of seisin, 68, 69, 72 

Loan of money, contract of, 116 

Local actions, 239 

venue now abolished, 239 

Lodger Protection Act, 215 

London, customs of, 4 

Courts — see CoTTBTS. 
sale of goods in, 114 

Lord's Day Act, 326 

profanation of, 326 

Lords, House of, 233 

proceedings in, 235 

Lunatics — see Idiots 



M. 



M'Naughten's case, 300 

Magistrates, 187—190 

Magna Charta, 15, 355 

Mayhem, 242, 303 

Mainour, a thief taken with the, 344 

Maintenance, 175, 331 

Maladministration of officers, 318 

Males, preferred to females, 52 

Malice, in murder, 303 

Malicious injuries to property, 311 

Malum in se, 4 

prohibitum, 4 

Mandamus, 259, 288 

Manors, 21, 89 

Manslaughter, 303. 

Man-traps, 305 

Manufactures, patents for, 106 

Marine insurance, 123, 124 

Market, 92 

overt, 114 
Court of the, 337 

Marlbridge, statute of, 217 

Marriage, how contracted, 164 
the le^ effect of, 166 
how dissolved, 169 
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Married women, 164—170 

Act, 1870.. .184 
contracts and torts of, 

169 
conveyance of land 

by, 80—82 
property of, 166 
protected in equity, 

166 
purchase of land by, 

64 

Master and servant, 160—164, 251 

Matrimonial Causes Act, 1878.. 172, 185 

Maxims, lists and translations of, 361 

Mayor's Court, 225 

Meetings of creditors, 137 

Menial servants, 160 

Merchant shipping, laws as to, 208 
statute, 35 

Merchants, custom of, 35 

Mercheta, custom of, 20 

Merger, doctrine of, 38 

Merton, statute of, 92 

Mesne lord, 18 

profits, what they are, 244 

Middlesex, registration in, 87 

Military tenures, 18 

Miscarriage, procuring of, 304 

Misdemeanor, 298, 351 

high, 317 

Misdirection of judge — see New Trial 

Misfortune, crime committed by, 300 

Misprision of treason and felony, 317 

Mistake, remedy in etjuity for, 261 
crime committed by, 300 

Mixed actions, 238 
larceny, 309 

subjects of property, 157—159 
tithes, 199 

Modus, 199 

Money, loan of, 116, 250 
interest on, 116 
loose, 216 

Monopolies, 109 



Monsters, 58 

Monuments, 158 

Mortgages, 35, 100 

Mortmain, law of, 60—62 

Mortuaries, 200 

Mortuum vadium, 35 

Mother, 181 

Motions, 288 

Mulier puisn§, 58 

Municipal corporations, 63, 208 
law, 2, 3, 4 

Murder, 303 

Mute, standing, 345, 346 

N. 

Nations, law of, 2 

Natural life, 14 

Naturalization Act, 1870.. .58, 99 

Nature of laws in general, 2, 3 
crime against, 326 

Naval stores, offences relating to, 319 
Navigation, laws relating to, 208—210 
Ne exeat regno, 269 
Necessaries, 168, 178 
Negligence, 129, 202 

Negotiable instruments, 112, 130, 131 

Nemo est hseres viventis, 55 

New trial, 275, 276 

News, false — see Palsb. 

Night, what is, in burglary, 308 
poaching by, 3*21 

Nineteenth week's work, 360 
Ninth week's work, 186 
Nisi prius record, 271 
NoUe prosequi, 277 

Nominal partners, 118 

Non compos mentis, persons — see 
Idiots. 
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Non obstante yeredicto, 276 

Nonsuit, 272, 277 

Nonnan laws, 355 

Not guilty— see Pleab 

Notice to quit, 33 

produce, 271 
admit, 271 

Nuisances, 244, 327 

Nullity of marriage, 171 

Nuncupatiye wills, 148 

O. 

Oaths of fealty— see Fealty. 

Obligor and obligee of bonds, 120 

Obstructing arrests, 329 

Occupancy, title by, 59, 104 

Offences — see under different beads, 
means of preventing, 333 

Office, selling, 319 

Officers, public, 187—190 

Official liquidator. 206 
referee, 286 

Operative part of a deed, 65 

Oppression by judges, 332 

Oral defamation — see SLAin}£B. 

Ordained ministers, offences by, 324 

Ordeal, trial by, 350 

Order, &c. clause in bankruptcy, 140 
of discharge in bankruptcy, 139 

Orders, clerks in, 191 

Ostensible or nominal partners, 118 

Ouster, different kinds of, 243 
remedies for, 244 

Outlaws, 345 

Outstanding terms, assignment of, 50 

Overt Act— see Treason. 

market — see Mabket. 

Oxford, University of — see under 
Cambbidge. 

Oyer and terminer, 336 



P. 

Pais, conveyances in, 68. 

Palace court, 228 

Palatine counties and courts, 13, 232 

Paramount lord, 18 

Paraphernalia, 167 

Paravail, tenant, 18 

Pardon, 353, 354 

Parent and child, 174—177 

Parish clerk, 196 

P^liament, high court of, 334 

Parol contracts, 111, 112 

Pars rationabilis, 146 

Parsons, 193 

Partial loss, 124 

Particular customs, 4, 6, 7 
estate, 36 
liens, 129 

Parties to actions, 267, 268 
to deeds, 64 

Partition, 40, 70 

Partners, partnership, 117 

Partnership Act, 1865... 184 

Passive trusts, 50 

Pasture, common of, 91 

Patents, 88, 106—109 

Paternal line preferred to the mater- 
nal, 53 

Patron, 194 

Pawnbrokers, 115 

Pay, when non-assignable, 109 

Payment into court, 283 

Peace, justices of the, 189 
keeping the, 333 

Peculiars, court of, 228 

Pedigree, falsification of, 312 

Peers, trial of, 334 

Penal servitude, 302, 352 
statutes, 5 

Penalties, 120, 131 



INDEX. 



407 



Pendente lite, administration, 149 

Per capita, per stirpes, taking, 52, 155 

Per industriam, per impotentiam, pro- 
perty, 102 

Per my et per tout, 41 

Peremptory challenges — see Chal- 
lenges. 

Perjury, 332 

Permissive waste — see Waste. 

Perpetual curacy, 194 

Perpetuation of testimony, 260 

Perpetuity rule, 77, 103 

Person, injuries to, 241 

offences against, 303 
larceny from, 309 

Personal actions, 238 
chattels, 101 
liberty, 14 
rights and security, 14, 241, 

2i3 
property, 101, 102 
injuries to, 247 
title to, 104 
service of writs, 268 
tithes, 197, 199 

Personation, ofPence of, 312 

Petit serjeanty, 21 
treason, 307 

Petition of right, 15 

Petitioning, tumultuous, 322 

Petitions, 136, 293, 295 

Petty constable, 190 

Piedpoudre, court of, 228 

Pin money, 174 

Piracy, 323 

Piscary, common of, 91 

Pleadings and pleas in actions, 269, 
283, 284 

Pleas in criminal proceedings, 346, 347 
of the crown, 299 

Plene administravit, plea of, 153 

Plough, beasts of, cannot be taken 

under ele^t, 279 
nor under distress, when, 
216 



Poaching, 321 

Pocket sheriff, 190 

Police— see Constable. 

PoHcies of insurance, 123 

Polls, challenges to, 272 

Posse comitatiis, 188 

Possessio fratris, doctrine of, 56 

Possession, estates in, 38 

property in, 101 
writ of, 280 

Post-nuptial settlement, 174 

Post-office, larcenies as to, 310 

Pounds, 220 

Powers, 77 

PrsBcipe, 81 

Prsemunire, 318 

Precedent, estates on condition, 35 

Preference, fraudulent in bankruptcy, 
141 

Preferential claims in bankruptcy, 142 

Pregnant, prisoner being, 354 

Preliminary act, 294 

Premises of a deed, 64 

Prerogative writs, 287—290 
Prescription, title by, 95 

Presentations to benefices, 194 

Presentment in criminal cases, 343 

of bills of exchange, 121, 
131 

Presumptive heir, 55 

Prevention of offences, 333 

Previous conviction, 350 

Primary conveyances, 71 
evidence, 274 

Primogeniture, 21, 56 

Principals and accessories, 301 

Prisoners, 351 — 353 

Private relations, laws as to, 160—182, 
251 
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Privileged oommimicationB, 2d3» 274 

Priyileges of clergy, 191 

Privilegium, property per, 102 

Prize Court, 105 

Probate Court, 148, 232 
action, 292 
of will — Bee Pbovino 

Procedendo, writ of, 288 

Proceedings in an action, 266-^287 

in particular actions, 292 
—297 

Process, in civil actions, 266 

in criminal actions, 844 

Proclamation of fines, 78 

Production of documents, 271, 274 

Profanation of the Lord's Day, 326 
Professions, laws relatng to, 210—212 

Profits, sharing, 117 

Progress of the laws, 355, 357 

Prohibition, writ of, 289 
Promissory notes, 120, 121, 131, 132 

Proof of will, 151 

Property, division of, 17 
rights of, 241 
injuries to, 243 
offences against, 308—314 

Prophecies, false, 323 

Prosecution, modes of, 343 
Prostitutes, rape of, 307 

Protection order, 174 

Protector of settlement, 25, 26, 81, 82 

Protest of bills, 122 

Proving wills, 151, 292 

Provisions, unwholesome, sale of, 326 

Provisional specification, 109 

Public Parks Act, 61 

rights, 187—211, 252 
Worship Regulation Act, 1874 . . 
193 



Punishments, 298, 299, 302, 340 
Pur autre vie, 28, 59 
Purchase, title by, 50 
Purchaser, 51 



Q. 

Quare clausum fregit, 244 
impedit, 238, 247 

Qualification of justices, 189 

Qualified enjoyment, 102 
fee, 24 

Quando acdderint, judgment of, 153 

Quarantine, 32 

Quarter sessions, 336, 337 

Quasi entail, 27 

Queen — see King. 

Queen's Bench, Court of, 230, 233, 335 
evidence, 346 

Questions, advantage of answering, x 
mode of answering, x 

Qui tam actions, 250 
Quia emptores, 26, 97 
Quit rents, 94, 100 
Quo warranto, 289 



Eack-rents, 94 

Bailway passengers, endangering, 305 

Bank modus, 200 

Eansom, 352 

Sape, 304, 306 

Eapine, 309 

Eatification of infant's contracts, 178, 
185 

Batiiying agent's acts, 113 

Eavishment of ward, 251 

Beading, mode of, and time for, ix 
of deeds, 66 
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Beal actions, 238 
chattels, 32, 101 
composition, 199 
Property Amei\dment Act, 1845, 

98 
Property Limitation Act, 263, 264 

Beassurance, 132 

Eecaption, 214 

Eeceivers, 100, 137 

Eecitals in deeds, 65 

Eeclaiming animals, 102 

Eecognizances, 333 

Eecord, conve3rance by matter of, 87, 
88 
contracts by. 111, 133 

Eecoveries, 25, 26, 77—82 

EectoTS, 193 

Eeddendum in deed, 65 

Eedemption of mortgages, 35 

Eedress by act of parties, 213 — 220 
by operation of law, 220, 221 
by action, 238 

Ee-entry on land — see Entey. 

Eeferees, trial before, 286 

Eegardant — see Villeins. 

Eegistered companies, 205 

Eegistration of annuities, 130 

documents, 87, 96 
judgments, 277 
patents and copyrights, 

107—109 
under Land Transfer 

Act, 96 

Eolations — see Peivatb. 

Eelator, 344 

Eelease, different kinds of, 71, 73, 75 
by one partner, 117 

Eelief in equity, 256 

Eeliefs, 19 

Eeligion, offences against, 324 — 328 



Eeligious houses, conyeyances to, 60 
impostors, 325 

Eemand of prisoners, 342 

Eemainders, 36 — 40 

Eemedial statutes, 5 

Eemittal of causes, 224, 225 
Eemitter, 220 

Eemote, damages must not be too, 240 

Eemoval of fixtures, 158 

of goods to prevent distress, 
217 

Eenewal of writs, 263, 268 

Eent, law as to, 93, 94, 142, 214, 246 
different kinds of, 93 

Eepeal of statutes, 8 

Eepleader, 276 

Eeplevin, 239 

Eeply, statement of, 270 
Eepresentation, taking by, 52, 155 
Eepresentations, false, 124^ 249 
Eeprieve, 353, 354 

Eeprisal, 214 

Eepugnant conditions, 35 

Eeputation, injuries to, 242 
law protects, 14 

Eequest, Court of, 223 

Eescues, 219, 330 

Eesidence of clergy, 195 
Eesiduum, division of, 155 

Eesignation bonds, when good, 199 

Eesolution, 144, 145, 206 

Eespondentia agreements, 116 

Eestitution of conjugal rights, 171 
of stolen goods, 349 

Eestraining statutes, 5 

Eestraint on anticipation, 168, 257 

Eetainer, 153, 220 
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Betaliation, Uiw of, 298 

Beyealed law, 2. 

Beyenal of judgments, 353 

Beversions, 36 — 40 

EeTiling tlie church ordinances, 324 

Berival of wills, 87 

Beyocation of agency, 128 
of wills, 84 
power of, 77 

Bewards for stolen goods, 330 

Bights, diyision of, 13, 14 

Biotous demolition of buildings, 321 

Biots, 321 

Bobbery, 309 

Bogues, 328 

Bolls, Master of the, 232 

Boman law, 5 

Bouts, 322 

Boyal domains, 88 
fish, 93 
grants, 88 
prerogative, 320 
stores, 319 

Bule nisi and absolute, 287 

Bunning days, 125 

Bural deans, 193 



S. 



Sacrament, reviling, 324 

Sacrilege, 308 

Sale, contract of, 113—115 

Salvage, 124 

Sanction of the law, 3 

Sanctuaries of iniquity, 329, 347 



Sans nombre common, 91 

Satisfaction, accord and, 218 

Satisfied terms, 50 

Saxon laws, 355 

Scandalum magnatum, 253 
Scintilla juris, 50 

Scotch appeals, 235 

marriages, 173 

Scotland, 9 

Sealing deeds, 65 

Seamen, wills by, 148 

Seek, rent-, 94 

Secondary conveyances, 71 
evidence, 274 

Secured creditor, 142 

Security for good behaviour, 333 

for keeping the peace, 333 
for money may be seized, 279 

Seducing to desert — see Desebtion. 

Seduction, 252 

Seisin, livery of-^see Liveby. 

Seisina facit stipitem, 51. 
Seizure of heriots, 218 

Self-defence, 213. 214 

Sentences on prisoners, 351, 352 

Separate use, property, 168 

Separation between husband and wife, 
170, 171 

Sequestration, writ of, 279, 290 

Serjeanty, grand and petit, 19, 21 

Servant, master and, 160 — 164 

different kinds of, 160, 161 
duties and dismissal of, 162 
agents for master, when, 163 

Service of writs, 268 

of foreign states, 320 

Services, 18, 19 

loss of, 246, 252 

Servitude — see PenaIi. 
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Sessions, petty, 190 
quarter, 189 
special, 189 

Set-off, 270 

Setting spring guns, 305 

Settled Estates Act, 1877 . . 30, 64, 99 

Settlement, equity to, 168 

marriage, 172, 174 
protector of the, 81, 92 
uses in strict, 39 

Seventeenth week's work, 348 

Seventh week's work, 134 

Severalty, estates in, 40 

Sewers, court of, 225 

Sexton, 196 

Shack, common of, 94 

Shares, company limited by, 205 

in public undertakings, 157, 158 
in ships, 209 

SheUey's case, rule in, 37, 39 
Sheriff's toum, 337 

Sheriffs, 187, 188 
Shifting use, 76 
Shipowners, liability of, 129 
Ships, laws relating to, 208—210 

Sight, bill at, 121 

Signing of deeds, when necessary, 65 
of wills, 83 

Silver coin, offences as to, 313 

Simony, 198 

Simple contracts, 112 
larceny, 309 

Sixteenth week's work, 334 

Sixth week's work, 101 

Slander, 242 

time for bringing, 264 

Smuggling, 319 



Socage, 20 

Sodomy, 326 

Soil, common in, 92 

Sole corporations, 203 

SoHcitors, 210—212 

Solitary confinement, 302 

Sovereign — see Kinq. 

Special occupant, 59 

resolution, 144, 206 

Specialty contracts. 111, 112 

Specific performance of contracte, 258 
delivery of goods, 248 
legacy — see Legacies. 

Specification of patent, 109 

Spoliation, 227 

Springing use, 76 

Standing mute — see MuTE. 

Stannaries, court of, 225 

Staple statute, 35 

Star chamber, court of, 338 

Statements of claim and defence, 269, 
270 

Statute-barred debts, 263 

Statutes, list of important, 97 — 100, 
182—186, 357—359 
different kinds of, 4 — 7, 35 

Stealing, 309, 310 

Steward, court of, 335 
Stipendiary magistrates, 190 

Stirpes, succession per, 52, 155 

Stocks, charging, 280 
forging, 311 

Stoppage in transitu, 114 
Striking a special jury, 284 

Study of the law, 2 

Submission to arbitration, 218 
Subornation of perjury, 332 
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Vested lemainder, 36 

legacy, 155 
Vieara, 193 
ViUeins, 21 
ViUenage, 19, 21, 22 
Villenous judgment, 331 
Vindicatory, Bonctioi) of law is, 4 
Violating king's companion, &e., 316 
ViHitationB. 192, 193, 204 
"ivi Toce, evidenoe now token, 213 
'ivum vadium, 35 
oluatary deeds, 66, 110, 112 
waste — Bee "Wastb. 
winding-up of companies, 
206 
. oucliee in recovoriea, 80 
/oyage policies, 123 

W. 

Wager of law, 2*8 

Wages, 162 

Waifs, 92 

Wales, 8, 146 

Wanton driTing— see Deivimq. 

War, prize of, 103 

levying, against sovereign, 316 
Ward, guardian and, 177—182 
and watoh, 190 

Wardship, 18 
WarraatieB, 66, 66, 115 

Warrants of attorney, 277 

of justices, 340, 345 

Warrens, 98 
Waste, 30, 34, 245, 246 
Watchmen, 190 
Watercourses, 92—96 
Way, disturbance of, 247 

rights of, 92, 95 
Weights and measures, 312 
Whipping, as a punishment, 30? 
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SabpcBna, 273 

Subsequent condition, 36 

Subtraction of services, 246 
of tithes, 227 

SufFeranoe, estate at, 33, 34 

tenants at,remedie8 against, 
34 

Suffragan bishops, 196 

Suicide, 303 

Summary conviction and jurisdiction, 
339, 358 

Summons, justices', 339 
to proceed, 291 
wnt of, 266 

Sunday, offences against, 326 

Superintendent registrar, marriage by, 
165 

Superstitious uses, 61 

Supra protest, acceptance of bills, 122 

Supreme Court of Judicature, 233 — 
237 

Sureties, 118, 119 
Surplice fees, 200 

Surrenders, 71, 90 

Swearing, 325 

Syngrapha, 66 

T. 

Tail, estates in, 25, 26, 77—82 
Taltarum's case, 25 
Tenants for life, powers of, 30 
Tender, 114, 313 
Tenement, 17 
Tenendum, 65 
Tenterden's Act, 112, 126 
Tenth week's work, 212 
Tenures, 17—23 
Term of years, 32—34 
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Territorial Waters Act, 359 

Testament, denying doctrine of, 324 

Testator — see Wills. 

Testificandum, subpoena ad, 273 

Theft, 309 

bote, 330 

Thellusson's Act, 77, 98 

Things, real and personal, 17, 101 

Third week's work, 40 

Threats, 242 

Ticket-of-leave, 352 

Timber, 245 

Time, essence of contract, 259 
policies, 124 

Tithe rent-charge, 200 

Tithes, 199 

Tithings, 12 

Title to real property, 50 

to personal property, 104 

Tombstones, 158 

Tortious operation of feoffment, 72, 98 

Tort, action of, 239 

Total loss, 124 

Toum, court of, 337 

Trade, covenants in restraint of, 113 
clergymen cannot, 191 

Traders, 135 

Transitory actions, 239 

Traverse, 270 

Treason, 316 

felony, 317 

Trespass, 244 

Trespasser, 244 

Trial and evidence, 271 — 275 
and conviction, 348 — 350 
modes of, 275 
proceedings at, 272 

Trinity masters, 294 
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TriiLoda necessLtas, 23 

Trover, 248 

Trustee, 33—38, 257 

Trusts, 44—60, 257, 258 

Truth, plea of, in libel and slander, 253 

Tumultuous petitions, 322 

Turbary, oommon of, 91 

Tutors, 166 

Twelfth week's work, 266 
Twelvemonth, lease for a, 34 
Tyrrel's case, 48, 50 



Undertakings, shares in, 158 

Underwriters, 123 

Uniformity Act, 197 

Unity of title, 41 

Universities, courts of, 226, 338 
gifts to, 61 
privileges of, 108 

Unlawful assemblies, 322 
wounding, 304 

Unwholesome provisions, 326 

Uses and trusts, 44 — 50 

Statute of, 45, 47, 49, 97 
to bar dower, 29 

Usury laws, 116 

Uttering false coin, 313, 314 

V. 

Vacations, 282 

Vagabonds and vagrants, 328 

Valuable consideration, 112, 127 

Venditioni exponas, writ of, 279 

Vendor and Purchaser Act, 1874.. .81 

Venire facias, 345 

Venue, 239 

Verdict, 272, 286, 349 



Vested remainder, 36 
legacy, 155 

Vicars, 193 

ViUeins, 21 

Villenage, 19, 21, 22 

Villenous judgment, 331 

Vindicatory, sanction of law is, 4 

Violating king's companion, &c., 316 

Visitations, 192, 193, 204 

Viv& voce, evidence now taken, 273 

Vivum vadium, 35 

Voluntary deeds, 66, 110, 112 
waste — see Waste. 
winding-up of companies, . 
206 

Vouchee in recoveries, 80 

Voyage policies, 123 

W. 

Wager of law, 248 

Wages, 162 

Waifs, 92 

Wales, 8, 146 

Wanton driving — see Detving. 

War, prize of, 105 

levying, against sovereign, 316 

Ward, guardian and, 177—182 
and watch, 190 

Wardship, 18 

Warranties, 65, 66, 115 

Warrants of attorney, 277 

of justices, 340, 345 

Warrens, 93 
Waste, 30, 34, 245, 246 
Watchmen, 190 
Watercourses, 92 — 95 

Way, disturbance of, 247 
rights of, 92, 95 

Weights and measures, 312 

Whipping, as a punishment, 302, 351, 
352 
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'Whole blood, wlio are kinsmen of, 54 

Widow's share, 156, 183 

Wife, husband and, 164—174 
abduction of, 251 
crimes of, 300 
evidence of, 174, 349 

Will and administration, 146 — 157 
defect of, 300, 301 
constraint of, 300 
estate at, 33 

of land, rules as to, 82—87 
of personalty, rules as to, 146, 147 
proving, 151 

Wills Act, 1837...98, 184 

Winding-up companies, 206, 207 

Witchcraft, 325 

Withdrawal of juror, 286 

Witnesses in civil actions, 273, 274, 285 
in criminal proceedings, 349 
to a deed, 66 
to a will, 83, 147 
who can be, 273, 274 



Witnesses, what questions not bound 
to answer, 274 
when two required, 274, 349 

Worship, Public, Act, 193 

Wounding, 242, 304 

Wrecks, 92 

Writing, deeds must be in, 64 
wills must be in, 83 
contracts, when they must be 
in, 112 

Writs of summons, ne exeat regno, 
&o. — see under differents heads. 

Wrongs, public and private, 14, 237, 
298— see Cbimes. 



Y. 

Year, tenancy from year to, 33 
Years, estate for, 32 
York, province of, 146 
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Stephen's Commentaries on the Laws of England, with the exception 
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following Acts of Parliament: "The Conveyancing Acts, 1881 and 
1882," '*The Married Women's Property Act, 1882," and the ** Settled 
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The '' Intermediate" and ''Final" Examinations. 

Mr. ALBEET GIBSON, Editor of /'The Law Notes," &c., continues to 
prepare pupils for these Examinations. Full particulars will be found 
on the inside of the front wrapper of this Supplement, 
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(Third Edition). 



THE INTERMEDIATE EXAMINATIONS, 1884. 

Stephen's Commentaries (excluding Books IV. and VI.) is, as will 
be seen from the form of notice given opposite, once more the sub- 
ject selected by the Law Society for the Intermediate Examinations 
of next year (1884) ; and in preparing themselves Candidates are 
allowed to read either the 8th or 9th Edition of the Work ; with this 
proviso, however, that if they use the 8th Edition they must also 
acquire a knowledge of the following statutes : — The Conveyancing 
Acts, 1881 and 1882, The Married Women's Property Act, 1882, 
and the Settled LoJid Act, 1882 — the acts being incorporated into the 
9th Edition, but not being referred to in the 8th Edition. 

The 3rd Edition of " The Intermediate Law Examination Made 
Easy" is a complete (Juide to the 8th Edition of the Commentaries ; 
and as it was published after the Conveyancing Act, 1881, was passed, 
the provisions of that statute are duly incorporated in the Guide, 
herein anticipating the 9th Edition of the Commentaries ; but as the 
Acts for 1882 are not dealt with in the Guide, and as doubtless a 
great many Students have bought the 8th Edition of the Commen- 
taries and the 3rd Edition of the Guide, it seems desirable to publish 
the following Supplement, giving the provisions of the statutes of 
-which the Examiners require a knowledge at the hands of Candidates 
for the Intermediate Examinations of 1884. 

The following pages will, it is hoped, be acceptable to all Students 
for the Intermediate, whether they are using the 8th or the 9th 
Edition pf the Commentaries, as giving them within a few pages all 
the main provisions of the important Acts on which, from the terms 
of the notice, it may be fairly assumed a great many questions next 
year will be framed. 
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The Conveyancing Acts, 1881 and 1882, and the Settled Land 
Act, 18S2, bear mainly on the First Volume of the Commentaries, 
and the following epitome of those statutes should therefore he added 
to the List of Statutes given in the Guide to Stephen, 3rd ed., on 
p. 97, and he got up as additional work for the Fifth Week; 
while the Married Women's Property Act, 1882, hears mainly on the 
Second Volume of the Commentaries, and must he added to the List 
of Statutes given on pp. 182 — 186, and got up as additional work for 
the Eighth Week. 



THE CONVEYANCING ACT, 1881. 
(44 & 45 Vict. c. 41.) 

The Act came into force on 1st January, 1882, and does not extend 
to Scotland. (Sect. 1.) The ohjeot of the Act is to simplify and 
improve the practice of conveyancing, and for vesting in trustees, 
mortgagees, and others, various powers commonly conferred hy ex- 
press provisions contained in settlements, mortgages, &c., and for 
amending in various particulars the law of property, &c. 

The provisions of the statute which we epitomise below must he 
regarded by the student in connection, for the most part, with 
Volume I. of the Commentaries — that volume dealing with the law of 
real property ; but the provisions relating to trustees bears on the 
subject of trustees dealt with in Volume III. of Stephen, in his 
chapter on "Equity;" while those relating to "executors" have 
application to the chapter on "Wills and Administrations;" those 
relating to " married women " apply to the chapter on " Husband 
and Wife;" and those relating to "infants" to the chapter on 
" Parent and Child," and " Ghiardian and Ward " — all of which are 
contained in Volume II. of the Commentaries. 

For the most parts, the provisions of the Act only apply to 
instruments coming into operation on or after the 1st day o£ January, 
1882 — on which day the Act came into operation — and only apply in 
as far as they are not excluded by the agreement of the parties ; but 
some few of the clauses of the Act are retrospective, while others 
are compulsory, and take effect notwithstanding any stipulation to 
the contrary. To these due attention will be called in the epitome of 
the Act, which we now proceed to give. 
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supplement to the intermediate examination made easy. 

Contracts for Sale. 

With the view of protecting vendors who enter into an open 
contract for sale of property, and generally to ameliorate the law 
relating to such contracts, sect. 3 of the Act provides : — 

(1) A purchaser of a leasehold interest cannot call for the title to 

the leasehold reversion. 

[This extends the provisions of the Vendor and Purchaser 
Act, 1874 — that statute making a similar provision as to the 
freehold reversion. By sect. 13 of the Act, an intending 
sub-lessee cannot call for the title to the leasehold reversion ; 
and by sect. 4 of the Conveyancing Act, 1882, a preliminary 
contract for a lease cannot be called for by an intending 
assignee.] 

(2) A purchaser of enfranchised copyholds cannot call for the 

title to make the enfranchisement. 

(3) A purchaser cannot call for the production of any document 

which is anterior in date to the commencement of the title; 
and he must assume that recitals contained in abstracted 
documents of any deed, &c., forming part of the prior title, 
are correct. 

(4) A purchaser of a lease must assume (1) that the lease was 

duly granted ; and (2) on production of the receipt for the last 
rent, that all the covenants, &c. in the lease have been per- 
formed up to the date of completion. 

(5) A purchaser of an under-lease must assume that both lease 

and under-lease were duly granted, and, on production of 
receipt for the last rent due under the under-lease, that all 
the covenants of both lease and under-leases have been per- 
formed up to date of completion. 

(6) This sub-section throws on to the purchaser all the usual 

expenses connected with a purchaser's requisitions re- 
- garding the title — e. g,y the expense of production and in- 
spection of documents not in the vendor's possession — of 
certificates, declarations, &c., and of copies of documents 
retained by the vendor. 

(7) A purchaser of two or more lots held under the same title 

cannot have more than one abstract except at his own expense. 
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This Bection only applies to sales properly so called (i. e. not to 
mortgages and leases). 

Sect. 4 provides that when a vendor of a freehold interest in lands 
dies after contract, and before completion, the personal representa- 
tives may convey the land to the purchaser. 

[Formerly the heir or devisee in whom the legal estate vested was 
a necessary party to the conveyance.] 

By sect. 5, on the sale of land subject to an incumbrance, whether 
in the nature of an annual sum or a capital sum, the Court, i, e. the 
Chancery Division of the High Court, can allow a sum to be paid 
into Court to meet the incumbrance and expenses, and can declare 
the lands free from the incumbrance. 

Conveyances — General Words — Covenants for Title, etc. 

Sect. 6 incorporates into every conveyance made on or after 
1st January, 1882, of — (1) land, (2) of land with buildings thereon, 
(3) of a manor, the usual general words which have hitherto been 
inBerted by conveyancers. 

Sect. 7 incorporates into conveyances made on or after 1st January, 
1882, in the absence of a contrary intention, the usual covenants for 
title, provided the person conveys in the particular character referred 
to in the section, that is to say : — 

In conveyance% for value, excluding mortgages, the usual qualified 
covenants are implied by the vendor if he conveys, and is 
expressed to convey, as beneficial owner. 
In mortgages the usual absolute covenants for title by the mortgagor 

if he conveys, and is expressed to convey, as beneficial owner. 
In settlements a limited covenant for further assurance by the settlor 

if he conveys, and is expressed to convey, as settlor. 
In conveyances by a person who conveys, and is expressed to convey, 
as trustee or mortgagee, or as committee of a lunatic so found by 
inquisition or under an order of the Court, or as the personal 
representative of a deceased person, a covenant applying to his 
own acts only against incumbrances. 
In conveyances in which it is. expressed that one person conveys by 
the direction of another, who is expressed to direct as beneficial 
owner, a covenant by the person directing the conveyance as 
if he had conveyed as beneficial owner. 
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In conveyances by a wife, as beneficial owner^ the husband also con- 
veying as beneficial oicner, the usual covenants for title, by both 
husband and wife, are implied in addition to covenants by the 
husband as the party dbecting the conveyance. 

These implied covenants run with the land for the benefit of each 
successive owner. 

By sect. 8 a purchaser cannot, as formerly, insist on having the 
conveyance executed in his own presence or that of his solicitor at the 
vendor's expense, but he may, at his own cost, appoint any person 
(including his solicitor) in whose presence the deed shall be executed. 

Sect. 9 substitutes for the usual covenant to produce deeds and to 
keep them safely, entered into by a person who receives or keeps 
deeds, &c., relating to property in which some third person has an 
interest, an acknoicledgtnent of the right of such third person to have the 
deeds retained produced, and to have copies thereof, or extracts there- 
from, delivered to him, and an undertaking to keep the deeds, &c. 
safe, whole and imcancelled, and to pay damage in the event of the 
undertaking being broken. 

The acknowledgment and undertaking run with the deeds, so as to 
bind every person into whose possession they may come, but only so 
long as they remain in his possession. 

[The provisions of the above sections must be considered by the 
Student in connection with the Chapters in Stephen on " Title by 
Alienation" and "Deeds" (Book II. Pt. I. Chaps. XV. and XVI.] 

Leases. 

Sects. 10, 11 and 12 relate to the subject of the assignment of 
the reversion in a lease. By sect. 10 the rent reserved by a lease 
and the benefit of the lessee's covenants relating to the subject-matter 
of the lease, and the benefit of the condition of re-entry, and every 
other condition, go with the reversion, even though that reversion be 
severed; and by sect. 11 the obligation of a covenant entered into by 
Ihe lessor with regard to the subject-matter of the lease, runs with the 
reversion and binds the person entitled to the reversion, and this, 
notwithstanding the reversion may have been severed, and by sect. 12, 
when the reversion of a lease has been severed, every condition in the 
lease is to be apportioned. 

[These sections enlarge the provisions of 32 Hen. 8, c. 34, referred 
to in Stephen, in the Chapter on ** Estates on Condition " (Book IL 
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Part 1, Ch. IV.), and the effect may be thus shortly stated. A. makes 
a lease of lands to B. ; A., the reversioner, assigns half of the lands, 
Bubjcet to the lease, to C, and the other half to D. Here the rever- 
sion is severed, and by sect. 10, both C. and D. will be entitled to the 
benefit of B.*s covenants, and by sect. II, they will be liable to perform 
A.'s covenants, and by sect. 12, the conditions in the lease will be appor- 
tioned, so that 0. and D. may properly share the benefits and burdens 
between them.] 

By sect. 13, on a contract to grant a sub-sub-lease, the intended 
lessee shall not have the right to call for the title to the leasehold 
reversion. 

[This extends the provisions of sect. 3 of the Act, see ante^ p. 5,] 

Sect. 14 prevents a landlord from taking advantage of his con- 
dition of re-entry by ejecting a tenant for a breach of 'covenant. 
It provides that no proceedings to evict a tenant for breach 
of covenant shall be taken unless and until a notice requiring the 
breach to be made good has been served on the tenant, and he has 
failed for a reasonable time to make good the breach, or pay reason- 
able compensation therefor. An action to enforce the right of 
re-entry may then be brought, but the Court can grant the tenant 
relief on such terms, or without terms, as it thinks fit. The section 
appUes not only to leases but also to underleases, but it has no appli- 
cation to a breach of covenant not to assign or underlet the premises, 
nor to a breach of certain covenants in mining leases, respecting the 
inspection of the accounts, or machines, or the mine, &c., and for 
these breaches no relief can be obtained ; nor does the section apply to 
breaches of covenant to pay rent, with respect to which relief can 
only be obtained as before, that is if relief is sought within six months 
of the tenant being ejected, on payment of all rent, arrears and costs. 

The section applies to leases made before as well as after 1st Janu- 
ary, 1882, and its provisions cannot be nullified by any agreement of 
the parties. 

[This section bears on the subject of conditions of re-entry, treated 
of in Stephen, Vol. I., in his Chapters on " Estates on Condition ** and 
" Common Law Conveyances," Book II. Pt. I. Chs. VI. and XVII.] 

Mortgages. 

By sect. 15, a mortgagor can compel the mortgagee, if he is not or 
has not been in possession, to transfer the premises and the debt to a 
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third person. Formerly the mortgagee could refuse to transfer. The 
section applies to mortgages made before as well as after 1st January, 
1882, and takes effect notwithstanding any stipulation to the con- 
trary between the parties. 

[The right conferred by this section can be exercised notwithstand- 
ing there are several incumbrances, but subject to the restrictions laid 
down in sect. 15 of the Conveyancing Act, 1882. {See post, p. 23.)] 

By sect. 16, a mortgagor can compel the mortgagee to allow him 
to inspect or to make copies of or extracts from the documents of 
title relating to the mortgaged premises. This applies to mortgages 
made before as well as after the 1st June, 1882, and takes effect not- 
withstanding any contrary stipulation. 

Before the Act the mortgagor had no such power. 

Sect. 17 abolishes the consolidation of mortgages where the mort- 
gages or one of them are made on or after 1st January, 1882, unless 
the right to consolidation is reserved. 

So that if A. has mortgaged Whiteacre estate to B. and also 
Blackacre estate to him to secure different sums, he can redeem one 
estate without the other ; whereas, formerly, B. could resist the re- 
demption of Whiteacre unless A. was also prepared to redeem Black- 
acre. This was consolidation. 

By sect. 18, a mortgagor or mortgagee, when in possession, may 
make a lease of the mortgaged lands binding on the other in con- 
formity with the terms and conditions laid down in the section, that 
is to say, provided the term does not exceed, if an agricultural or 
occupation lease, 21 years, or a building lease, J)9, and the lease be 
made to take effect within a year of its date, and the best rent be re- 
served (in the case of a building lease a nominal rent for the first five 
years may be reserved), and a condition of re-entry if the rent is not 
paid within 30 days of its falling due. When a mortgagor makes a 
lease he must deliver a counterpart to the mortgagee within a month. 

[Before this provision a lease of mortgaged premises could only 
be safely accepted by the lessee if made by both mortgagor and 
mortgagee.] 

Under sects. 19 — 24, a mortgagee bij deed has the following powers 
conferred upon him : 

(1) A power of selling the mortgaged premises by public auction 
or private contract, subject to such conditions as he thinks 



10 8UPPLKMBNT TO THE INTERMEDIATE EXAMINATION MADE BAST. 

fity and without responsibility for loss, provided (a) there 
has been default in payment of the mortgage money for 
three months after notice requiring payment has been serred 
on the mortgagor ; or (b) interest is in arrear for two 
months ; or (c) there has been a breach of any provision in 
the mortgage deed other than a covenant for payment of 
the mortgage money or interest. 

The money derived from the sale is to be applied in the 
usual way, viz., in paying the costs of the sale, the mortgage 
money and interest, and handing any balance to the person 
entitled to the premises subject to the mortgage. 

The mortgagee's receipt is a sufficient discharge for the 
money paid to him. 

(2) A power, immediately after the date of the mortgage, of 

insuring the premises against fire in the sum (if any) named 
in the mortgage deed ; and, if no sum named, in a sum not 
exceeding two-thirds of the amount which would be required 
in case of total destruction to restore the property insured. 

The money received from the insurance may be applied, 
if the mortgagee so wishes, in making good the loss or 
damage, or in discharge of the money due imder his mortgage. 

(3) A power, when the right of selling the property has accrued 

(see supra) J of appointing a receiver of the property, and of 
removing him from time to time. The receiver so appointed 
is the agent of the mortgagor, and he applies the monies 
received by him in the manner laid down in the Act. 

(4) A power, when in possession, of cutting timber and other trees 

ripe for cutting (not being trees left standing for shelter or 

ornament), or of contracting for cutting and sale of trees 

for any period not exceeding twelve months from the date 

of the contract. 

By sect. 26, in an action for the redemption of mortgaged premises, 

any person entitled to redeem may have a judgment for sale instead 

of redemption. 

In an action, either for redemption or foreclosure, any person in- 
terested may apply to the Court for a sale of the property, and the 
Court may make the order on such terms as it thinks fit. 

[In an action of foreclosure, the Court could order a sale before 
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this Act under 15 & 16 Vict. c. 86 ; but the power to do this in 
redemption actions is quite new.] 

The provisions of the eleven sections last considered (sects. 15 — 25) 
must be borne in mind in connection with what is stated on the 
subject of mortgages in the Chapter in Stephen on "Estates on 
Condition " (Book II. Pt. I. Chap. VI.). 

Statutory Forms. 

Sects. 26 — 29 aim at making mortgages, and transfers and recon- 
veyance of mortgages, as short and simple as possible. 

By sect. 26, a statutory mortgage may be made in the form given 
in the schedule — comprising a few folios only, and yet giving to the 
mortgagee sufficient powers and rights to protect him. 

By sect. 27, a mortgage made in the statutory form imder sect. 26 
may be transferred by one of the three statutory forms of mortgage 
given in the schedule. 

By sect. 28, the covenant which is implied under sects. 26 and 27 
in a statutory mortgage, or a statutory transfer of mortgage, where 
there are several mortgagors, is deemed joint and several ; and the 
implied covenant where there are several mortgagees is deemed to be 
made with them jointly only, unless the amount is expressed to be 
secured to them in distinct sums, when the covenant is deemed a 
several covenant with each mortgagee in respect of the sum secured to 
him. By sect. 28, a re-conveyance of a statutory mortgage may be 
in the form given in the schedule to the Act. 

[These sections must be remembered in connection with the Chapter 
in Stephen on " Deeds" (Book II. Pt. I. Chap. XVI.). 

Devolution of Legal Estate. 

By sect. 30, on the death of a sole mortgagee or trustee of an estate 
of inheritance, or limited to the heir as special occupant, the legal 
estate vests like a chattel real in his legal personal representatives, 
and this whether he dies testate or intestate; and the personal re- 
presentatives have full power to act in the trust, &c. 

[This section facilitates the dealing -with, the legal estate on the 
death of sole mortgagee or trustee, as it renders the concurrence of 
the heir or devisee unnecessary, and will, in most cases, render it 
unnecessary for the Court to appoint a new trustee under the pro* 
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Visions of 13 & 14 Yiot. o. 60, referred to by Stephen in the Chapter 
on ^* Uses and Trusts " (Book II. Pt. I. Chap. IX.) : compare with 
sect. 4 of the Act, supra, p. 6. 

Trustees and Executors. 

Sects. 31 — 3S deal with the subject of trustees and executors, and 
bear indirectly on the Chapter in Stephen on " Equity in its Eolation 
to Law" (Book V. Chap. IX.), and in the Chapter on Wills and Ad- 
ministration (Book II. Pt. II. Chap. VII.). By sect. 31, a new trustee 
may be appointed by writing under the hand of a person nominated 
in the instrument, and if no one nominated by the surviving or 
continuing or refusing or retiring trustee, or by the personal repre- 
sentative of the last surviving or continuing trustee, in cases where 
a trustee (a) is dead, (b) remains out of the United Kingdom for 
twelve months, (c) desires to be discharged, (d) refuses or is unfit 
or incapable of acting in the trust. 

The number of trustees may be increased or decreased, but a 
trustee cannot, where there were originally two or more trustees, be 
discharged under this section unless there are two trustees left. 

By sect. 5 of the Conveyancing Act, 1882, separate trustees may 
bo appointed in respect of different parts of the property held on 
distinct trusts. {See post, p. 21.) 

By sect. 32, a trustee may retire without having another appointed in 
his place, provided (a) he expresses his wish to do so by deed ; (b) the 
removing trustees (of whom there must be two at least) and the 
person, if any, nominated to appoint new trustees, consent by deed ; 
(c) the necessary steps are taken to vest the property in the continuing 
trustees alone. 

By sect. 33, trustees appointed by the Court have full power to act 
as well before as after the property is vested in them. This is so also 
with regard to trustees appointed under the provisions of sect. 31, supra. 

By sect. 34, with the exception of copyhold property, land con- 
veyed by way of mortgage for securing money subject to the trust 
and stocks, shares and property, transferable in books kept by a com- 
pany, &c., a declaration contained in a deed is sufficient to vest any 
property, the subject of a trust, in a new trustee appointed to perform 
the trust, or in the continuing trustee in the case of a trustee retiring 
♦under the provisions of sect. 32, supra, 
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. By sect. 3 1, trustees, in whom a power of sale or a trust for sale is 
Tested, may sell the property by public auction or private contract, 
together or in lots, subject to such conditions as they think fit, 
with power to vary or rescind the contract, and to buy in at any 
auction, and resell without responsibility for loss. 

[It must be observed that this section does not confer on trustees a 
power of sale, but merely declares how a trust or power for sale vested 
in trustees may be carried out.] 

By sect. 36, the receipt of trustees for money securities, or other 
personal property or eflPects payable, &c. to them, is a sufficient dis- 
charge, whether the trust was created before or after the 1st January, 
1882. 

By sect. 37, an executor may pay debts, &c., on any evidence he 
thinks sufficient. 

An executor, or two or more trustees acting together, or a sole-acting 
trustee having authority to act by himself, may compound debts, 
allow time for payment, or settle any matter without being responsible 
for any loss occasioned. 

The section applies as well to executorships and trusteeships 
created before as after the act, and as to executors, whether there is a 
contrary intention expressed in the will or not, but as to trustees only 
in the absence of a contrary intention. 

By sect. 38, a trust or power given to two or more executors or 
trustees may be executed by the survivor or survivors of them. 
. [This is extended by sect. 6 of the Conveyancing Act, 1882, whereby 
one trustee may disclaim, and the other trustee may act. See post, 
p. 21.] 

Married Women. 
. By sect. 39, the Court may make an order binding the separate 
estate of a married woman, notwithstanding a restraint on antici- 
pation, provided it appears to be for her benefit to do so, and she 
consents. 

[Previouly to the enactment, however desirous it might be to release 
a restraint on anticipation, the Court could not release it.] 

By sect. 40, a married woman, whether an infant or not, may, by 
deed executed on or after the Ist January, 1882, appoint an attorney 
to execute a deed or do any other act which she herself might do. 

[This and the previous section must be borne in mind in connection 
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With the Chapter on Husband and Wife, In Vol. II. (Book III. 
Ch. IV.) Sect. 7 of the Conveyanoing Act, 1882, also bears on the 
subject of married women. See^M^, p. 21.] 

Infants. 

By sect. 41, with the yiew of enabling infants' lands to be sold and 
leased, it is provided that the lands of which an infant is seised in fee 
simple, or for a leasehold interest at a rent, the land is to be deemed 
settled land within the Settled Estates Act, 1877. 

[Tins section was difficult of operation, and may now be considered to 
have given way to the simple provisions contained in the Settled Land 
Act, 1882, whereby infants' lands can be readily leased and sold. See 
post, 27.] 

By sect. 42, trustees of the settlement appointed for the purpose, 
if any, and, if none so appointed, the trustees of the settlement having 
a power of sale, and, if none, the trustees appointed by the Court, 
may enter into and continue in possession of lands belonging to a 
person who is an infant, and, being a woman, is also unmarried. 

The trustees are to manage the land, with power to make arrange- 
ments with tenants, and generally deal with the land in a proper and 
due course of management ; but so that, where the infant is impeach- 
able for waste, the trustees shall not commit waste, and shall cut 
timber on the same terms only, and subject to the same restrictions, 
as and subject to which the infant could, if of full age, cut the same. 
Out of the income of the land, &o., the trustees may pay the expenses 
of management, keep down any annual sum or interest on any 
principal charged on the land, apply any part they think proper 
for the maintenance, education or benefit of the infant, and invest the 
residue, and accumulate the income of the investments, and stand 
possessed of the accumulated fund for the infant on his attaining 
twenty-one, or, if the infant is a woman, and she marries before 
twenty-one, on trust for her separate use, her receipt therefor being 
a good discharge; but if the infant dies xmder twenty-one, and, 
if a female, without having married, then the trustees hold the fund 
upon the trusts of the settlement, if any, otherwise for the personal 
representatives of the infant. 

By sect. 43, trustees holding property in trust for an infant, either 
for life or for any greater interest, and whether absolutely or con- 
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tingently on his attaining twenty-one, or on the occurrence of any 
event before his attaining that age, may apply, by payment to the 
parent or guardian, or otherwise, the income, or any part, for the 
infant's maintenance, education or benefit; and this whether any 
other fund applicable for the purpose, or any other person bound 
by law to provide for the infant's education or maintenance. The 
residue of the income to be accumulated by way of compound interest 
by investment. 

The section applies to the income of property given to infants by 
instruments coming into operation as well before as after the 1st 
January, 1882, but only as far as a contrary intention is not expressed. 

[These four sections relating to infants must be borne in mind 
when reading the Chapters in Yolume II. relating to Parent and 
Child, and Guardian and Ward (Book III. Chaps. III. and lY.).] 



Eent Charges. 

. Sects. 44 and 45 deal with rent charges and other annual sums 
charged on land, and so bear on the Chapters in Stephen relating to 
Incorporeal Hereditaments (Book II. Pt. I. Ch. XXIII.). 

By sect. 44, a person entitled to receive out of land, or out of the 
income of land, an annual sum may, if the same is not paid for twenty- 
one days, distrain on the land charged therefor ; and, if not paid for 
forty days, may enter upon and keep possession of the land charged 
until all arrears and costs are paid ; or, instead of so entering and 
keeping possession, he may demise the land charged to a trustee for a 
term of years, with power to the trustee to mortgage, sell or demise 
the land, or by any other reasonable means to raise and pay the 
annual charge and all arrears thereof and costs. 

By sect. 45, the owner of land which is subject to a quit rent, chief 
rent, rent charge, or other annual sum (not being tithe rent charge or 
rent reserved on a sale or lease, or a sum issuing out of land not being 
perpetual), may redeem the rent, &c., by applying to the Copyhold 
(now Land) Commissioners and paying or tendering the amount 
certified by the commissioners to the owner of the rent, and the 
commissioners, on proof of payment or tender, certify that the land is 
redeemed from the rent. The section applies equally to rents pay- 
able at, as to those created after, the 1st January, 1882. 
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Powers of Attorney. 

Three sections relate to powers of attorney and do not bear directly 
on any Chapter in Stephen. Indirectly they bear on the subject of 
" powers" treated of in the Chapter on Conveyances under the Statute 
of Uses (Vol. I.), and to the law of agency treated of in the Chapter 
on Contracts (Vol. II.) 

By sect. 46, a donee of a power of attorney may execute or do any 
assurance or thing in and with his own name and seal as well as in 
the name and with the seal of the donor of the power. 

By sect. 47, any person who makes a payment or does an act in 
pursuance of a power of attorney, shall not be liable in respect of the 
payment, &c., merely because the power of attorney was revoked, 
provided he had no notice of the revocation. 

[So that if A., a purchaser of lands from B., pays the purchase 
money to C, who is authorized by power of attorney to receive it, C.'s 
receipt will discharge A., even though C.'s authority had been in 
some way revoked, provided A. knew nothing of the revocation. The 
provisions of this section are extended by sects. 8 and 9 of the Con- 
veyancing Act, 1882, under which A. would be protected even if he 
knew of the revocation of C.'s authority, if the instrument creating 
the power was expressed to he irrevocable, and either it was made for 
a fixed time not exceeding one year or was given for value.] 

By sect. 48 instruments creating powers of attorney, whether made 
before or after 1st January, 1882, may be filed at the Central OflBce, 
und copies of them may be obtained on payment of the fees prescribed. 

The Construction and Effect of Deeds, &c. 

By sect. 49, the word " grant " is not necessary to convey corporeal 
or incorporeal hereditaments. 

By sect. 50, a man may convey freehold land or a chose in action to 
himself and another jointly, as he might convey to another person. 
So a man may convey such property to his wife, and a wife to her 
• husband. 

[Formerly freehold lands could only be thus conveyed by means of 
uses, i. e. if A. wished to convey to himself and B. he conveyed to C. 
to the use of A. and B. ; now he would convey unto and to the use of 
A. and B.] 

These last two sections must be borne in mind in connection with 
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the Chapter in Stephen on Conveyances under the Statute of Uses 
(Book II. Pt. I. Ch. XVIII.) . 

By sect. 51, a fee simple estate may be created in deeds by the 
words " in fee simple," without the word " heirs," and an estate tail 
by the words " in tail," without the words " heirs of the body," and 
an estate "in tail male' or "tail female" by using those words 
without the words " heirs malef of the body," or " heirs female of the 
body." 

[This section, which merely substitutes one class of technical words 
for another, bears on the Chapter on ^Freehold Estates of Inheritance 
(Book II. Pt. I. Ch. III.), in which attention is drawn to the strict 
rule which formerly prevailed, that an estate in fee simple could not 
be created by deed without the word " heirs," and an estate tail with- 
out the words " heirs of the body." The student will bear in mind 
that these words " heirs " and " heirs of the body " can still be, and 
constantly are, used in practice.] 

By sect. 52, a power, whether coupled with an interest or not, can be 
released by deed, or there may be a contract not to exercise the power. 

[When a person has a power over property and an interest in it as 
well, the power is called either a " power appendant " or a " power in 
gross," according as the exercise of the power does or does not affect 
his interest. Thus if a tenant for life have a power to lease the lands, 
this is a power appendanty because by making a lease he defeats, more 
or less, his own interest; while if a tenant for life have a power to join- 
ture a wife out of the land, he has a power in gross y since the jointure 
only takes effect on his death. When a man has a power over 
property, but no interest in it, the power is called a collateral power, 
e. g, a power given to an executor to sell freehold lands. Under the 
above section the person in whom a power is vested can, whether that 
power is appendant, in gross, or collateral, release or contract not to 
exercise it. Before this section collateral powers could not be released, 
nor was a contract not to exercise them of any effect.] 

By sect. 53, a deed, whether executed before or after 1st January, 
1882, expressed to be supplemental to a previous deed, or directed to 
be read as an annex thereto, may be read and have effect as if indorsed 
on the previous deed, or it contained a full recital thereof. 

By sects. 54 and 55, a receipt in the body of a deed is sufficient 
discharge without the indorsed receipt, and a receipt, either in the 

G. B 
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bodj or indorsed^ is sufficient evidence that the money was paid^ in 
favour of a purchaser, without notice that the money had not been 
paid. 

By sect. 56, a purchaser is justified in paying the consideration 
money to a solicitor, who produces a deed having in its body a receipt, 
the deed being duly executed, or having a receipt indorsed and duly 
signed by the person entitled to give a receipt for the consideration. 

[Before the Act the purchaser was justified in insisting on a 
written authority before he paid the money. The section does not, 
a recent case decides, apply where trustees are the persons who are 
entitled to the consideration money (see In re Bellamy^ Law Notes, 
August, 1883).] 

By sect. 57, deeds in the form of, and using the expressions given 
in the schedule to the Act, are sufficient. 

By sect. 68, a covenant if it relates to lands of inheritance, or 
devolving on the heir as special occupant, is deemed to be made with 
the covenantor, his heirs and assigns ; and if it relates to other lands, 
is deemed to be made with the covenantor, his executors^ administrators^ 
and assigns, as if the words " heirs and assigns" in the one case, and 
the words " executors, administrators, and assigns" in the other, had 
been inserted. 

By sect. 59, a covenant binds the " heirs," and the real estate of 
the covenantor, even though the "heir" is not named, and this 
applies to the covenants implied by the Act. 

By sect. 60, a covenant made or implied, with two or more persons, 
to do any act is deemed to include, and by the Act implies, an obli- 
gation to do the act to and for the benefit of the survivors and survivor 
of the covenantees. 

By sect. 61, where in a mortgage the sum advanced or any part 
is expressed to be advanced by or accruing to more persons than one, 
out of money, or as money belonging to them on a joint account, or 
the transfer is made to more persons than one jointly, and not in 
shares, the money is deemed to belong to them on a joint account as 
between themselves and the mortgagor, and the receipt in writing of 
the survivors or survivor, or the personal representatives of the last 
survivor, is a sufficient discharge, notwithstanding any notice to the 
payer of a severance of the joint account. 

By sect. 62, freehold land may be conveyed to the use that a 
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person may have an easement or privilege in or over the land for an 
estate, &o. not exceeding -the estate conveyed in the land. 

[So that if A. wishes to convey an estate in fee simple to B., but 
he wishes to give C. and his heirs a right of way over the lands, he 
can do so by one deed, by conveying the lands to B. and his heirs, to 
the use that C. and his heirs have a right of way over the lands 
conveyed, subject thereto to the use of B. and his heirs. Formerly 
two deeds would have been necessary, one giving C. the right of way, 
and the other granting the land to B. subject to O.'s easement.] 

By sect. 63, every conveyance, in the absence of a contrary inten- 
tion, is effectual to pass all the estate, interest, claim, demand, &c. of 
the conveying parties. 

[This section dispenses with the necessity of inserting the usual 
estate clause.] 

By sect. 64, in construing the covenants or provisions which are 
impUed by the Act, words importing the singulax or plural number or 
the masculine gender, are to be read as also importing the plural or 
singular number, or as extending to females, as the case may require. 

By sect. 65, a long term of years may, by a declaratory deed 
executed by the person entitled to the term, whether beneficially or 
as trustee, or executor, or administrator, enlarge the term into a fee 
simple estate, provided : — 

(a) The term was originally not less than 300 years. 

(b) There still are 200 years remaining unexpired. 

(c) There is no rent, or no rent of money value. 

(d) There is no condition of re-entry. 

(e) If the term is a sub-term, that the original term itself could be 

enlarged under the Act. 

[These last two conditions are contained in sect. 11 of the Con- 
veyancing Act, 188? {see post, p. 22).] 

The fee simple is held subject to the trusts, &c., to which the term 
•was held subject, with the exception that the owner of the enlarged 
estate is also the owner of the mines, whether the term was originally 
created without impeachment of waste or not. 

The section applies equally to terms created before as after the 
1st January, 1882. 

Sect. 66 protects solicitors and trustees who adopt or negative the 
Act from liability for the course adopted by them. 

b2. 
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Sect. G7 lays down regulations as to the manner in which notices 
required or authorized by the Act to be served shall be served. 

Sect. CS is unimportant. It merely gives a short title to 5 & 6 
WiU. 4, c. 62. 

Sect. G9 contains regulations respecting payment into Court and 
making applications to the Court under the Act. The Court having 
jurisdiction is the Chancery Division of the High Court, and all 
applications are made by summons in chambers. 

Sect. 70 enacts that an order of the Court shall not as against a 
purchaser be invalidated on the ground of want of jurisdiction or of 
any concurrence, consent, notice, or service, whether the purchaser has 
notice of any such want or not. 

Sect. 71 is the repealing section, while — 

Sect. 72 contains some special provisions applicable only to Ireland. 



THE CONVEYANCING ACT, 1882. 
(45 & 46 Vict. c. 39.) 

This statute was passed to further improve the practice of convey- 
ancing, and to amend and explain in a few points the principal Act 
of 1881. It came into operation on 1st January, 1883, and its pro- 
visions are not, except in one or two instances to which attention is 
called in the following epitome, retrospective. ^The Act does not 
extend to Scotland (sect. 1). 

Contracts for Sale. 

By sect. 2, a purchaser may make an official search for judgments, 
crown debts, lis pendenSy rent charges, annuities, writs of execution 
and extent, by delivering at the Central Office a requisition showing the 
person against whom the search is to be prosecuted ; and the certificate 
of the officer is conqlusive, affirmatively or negatively as the case may 
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be. A solicitor, and trustees and others in a fiduciary capacity so 
searching, are not answerable for any loss which may arise from error 
in the certificate. 

By sect. 3, a purchaser is not prejudicially aflPected by notice of any 
instrument, fact, or thing, unless it is within his own knowledge, or 
that of his counsel, solicitor, or agent as such, or would have come to 
his knowledge, or to that of his counsel, &c., had proper inquiries and 
inspections been made. 

By sect. 4, where a lease, whether made before or after the 1st 
January, 1883, which has been made under a power, in a will. Act of 
Parliament, &c., is sold, the intending assign cannot call for produc- 
tion of any preliminary contract for or relating to the lease. 

[These sections extend sect. 3 of the Act of 1881.] 

Trustees. 

By sect. 5, on an appointment of new trustees with regard to a trust 
created as well before or after 1st January, 1883, a separate set of 
trustees may be appointed for any part of the trust property held on 
trusts distinct from those relating to any other part of the trust 
property. 

[This section extends sect. 31 of the Act of 1881.] 

By sect. 6, a person to whom a power is given, whether before or 
after 1st January, 1883, and whether coupled with an interest or not, 
may disclaim the power, and the power maybe exercised by the other 
or others of the persons to whom the power is given. 

[This extends sect. 38 of the Act of 1881.] 

Married Women. 

By sect. 7, one commissioner instead of two commissioners can take 
the acknowledgment of married women to deeds executed under 
3 & 4 Will. 4, c. 74, and other statutes requiring a deed acknow- 
ledged. No certificate of acknowledgment, nor affidavit, need be 
filed ; the sections of 3 & 4 Will. 4, c. 74, requiring the certificate, 
&c., being repealed by this section, and the deed acknowledged takes 
effect from the time of the acknowledgment. A memorandum of the 
acknowledgment is endorsed on the deed. 

[This section is but of little xise, since, with regard to property 
acquired by married women on or after 1st January, 1883, a deed 
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acknowledged is not neoessaiy, as by the Married Women's Property 
Act, 1882, the same can be disposed of by will or otherwise, as if a 
feme sole^ and so an acknowledged deed will only be needed with 
regard to property acquired before the above date. As far as appli- 
cable, it must be borne in mind in connection with the Chapter in 
Stephen relating to GonTeyonces by Moiried Women, Book 11. Ft. I. 
Chap. XIX.] 

Powers of Attorney. 

By sect. 8, a power of attorney given for value, and expressed to be 
irrevocable, cannot, as far as a purchaser is concerned, be revoked ; 
and a purchaser can safely act on the power, notwithstanding notice 
of revocation of the power. 

By sect. 9, a power of attorney, whether given for value or not, and 
expressed to be irrevocable for a fixed period not exceeding one year 
from its date, cannot, as far as a purchaser is concerned, be revoked, 
so that a purchaser can safely act on the power, notwithstanding 
notice of its having been revoked. 

[The effect of these two sections was given in connection with 
sects. 46 and 47 of the Conveyancing Act, 1881.] 

Executory Limitations. 

Sect. 20 places a restriction on executory limitations, by providing 
that where a person is seised of lands, with an executory gift over in 
default or failure of all or any of his issue, directly any issue attains 
the age of twenty-one, the limitation over is void. 

[So that if lands are given to A. for life or in fee, and if he dies 
without issue, to B., directly any of A.'s issue attains twenty-one the 
gift over to B. is void, and A. can alienate the property in fee. 
This extends the provisions of the Wills Act, 1837, with regard to 
the words " die without issue," explained in the Chapter on Devises 
(Book 11. Pt. I. Ch. XX.).] 

Enlargement of Long Terms. 

By sect. 11, sect. 65 of the Act of 1881 includes terms of years, 
whether the immediate reversion is freehold or not ; but it does not 
extend to— 

(i) Any term liable to be determined by re-entry for condition 
broken ; 
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(ii) Any term created by sub-demise out of a superior term, itself 
incapable of being enlarged into a fee simple. 

Mortgages. 

By sect. 12, the mortgagee's right to compel a transfer under 
sect. 15 of the Act of 1881 can be enforced by each incumbrancer 
and by the mortgagor, notwithstanding an intermediate incumbrance, 
but the requisition of an incumbrancer is preferred to that of the 
mortgagor, and as to the incumbrancers* a prior incumbrancer's 
requisition has precedence over that of a subsequent incumbrancer. 

Sect. 13 merely relates to the eflPect of repeals made by the Act. 



THE SETTLED LAND ACT, 1882. 

(45 & 46 Vict. c. 38.) 

The provisions of this Act (which came into operation on 1st January, 
1883, and which does not extend to Scotland) not having such an 
important bearing on the subjects dealt with in the Commentaries as 
those of the Conveyancing Acts have, and being but slightly touched 
upon by the editor of the 9th edition of the Commentaries, it is not 
proposed to go through the statute section by section, but merely to 
give an outline of its provisions at sufficient length to cover any 
likely question which may be set upon the Act at the Examinations. 

The statute deals only with settlements of land, and so bears 
almost exclusively on Volume I. of Stephen, the Chapter in that 
volume specially affected by it being that which deals with the subject 
of "Freehold Estates not of Inheritance " (Book II. Pt. I. Chap. IV.), 
since the whole aim of the Act is to give to a tenant for life full 
powers of dealing with the settled estate as if an absolute owner, 
whether by way of sale or lease, exchange or partition, &c., provision 
being made by which those entitled in remainder or reversion are 
protected. The Settled Estates Act, 1877, fully referred to in 
Stephen, is not (with the exception of one section) repealed, but it 
is practically superseded, since the provisions of the Act of 1882 are 
so much wider and more beneficial. Moreover the Act of 1877 can 
be excluded by the settlement, and it is not for the most part retro-' 
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spective, while tlie Act of 1882 cannot by any means be exoluded, 
and is wholly retrospective. 

With these few remarks we proceed to give an outline of the Act. 

The Act applies to all " settlements " as defined in the Act, 
whether executed before or after the commencement (sect. 2) ; and 
its provisions cannot by any means be excluded. (Sects. 51, 52.) 

The Court referred to in the Act signifies the High Court of Justice 
(sect. 2), and the Chancery Division of that Court; but the powers 
of the Court may, where the land, &c. does not exceed 500/., or the 
annual value 30/., be exercised by the County Court of the district. 
(Sect. 46.) 

A tenant for life (and this includes various other persons, inter aUa^ 
a tenant in tail, a tenant in fee simple with an executory limitation 
over, a tenant in base fee, a tenant for years determinable on a life, a 
tenant pur autre vie, not holding merely under a lease at a rent, 
a tenant by the curtesy, a tenant after possibility of issue extinct, &c., 
sect. 58) has the following powers (which are not assignable, and 
a contract not to exercise which is void, sect. 50) with regard to 
the settled land, or any part thereof : (1) to sell ; (2) to exchange ; 
(3) to enfranchise ; (4) to concur in making partition ; (5) to lease 
for ordinary purposes, or for mining or building purposes, and to 
accept surrenders of leases, to confirm a voidable lease, and licence 
copyholders to grant leases ; (6) to make improvements ; (7) to mort- 
gage, but only for the purposes of raising money for equality of 
exchange or partition, or for the purpose of enfranchisement ; (8) to 
make, vary, rescind and accept surrenders of contracts for any of the 
foregoing purposes. (Sects. 3, 6, 12, 13, 14, 16, 18, 19, 31.) 

These powers cannot be exercised until after the expiration of one 
month from the time of giving notice to the trustees of the settlement, 
of whom there must be two at least, unless a contrary intention is 
expressed in the trust instrument, and also to the solicitor of the 
trustees^ if known, of his intention to sell, &c. (Sect. 48.) 

If there are no trustees to receive notice, application must be made 
to the Court to appoint them. (Sect. 38.) 

The tenant for life in exercising these statutory powers must be 
careful to do nothing to injure the rights of the remaindermen, &c., 
for he is a trustee for them, and accountable for any injury they may 
sustain (sect. 53) ; but persons dealing with the tenant for life in 
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good faith are protected. (Sect. 54.) In particular the Act makes 
the following provisions : — 

(1) In selling^ the tenant must get the hest price that can he reason- 

ahly obtained. (Sect. 4.) If there is an incumbrance on the 
part of the settled land desired to be sold, and the incum- 
brancer consents, the incumbrance may be charged on 
some other part of the land. (Sect. 5.) 

(2) In exchanging and jneMug partition, a sum of money may be 

taken or given by way of equality of exchange or partition. 
(Sect. 3.) 

(3) In leasing^ the term must not exceed ninety-nine years for a 

building lease, sixty years for a mining lease, twenty-one 
years (or thirty-five years if the lands are in Ireland, 
sect. 65) in any other case, (Sect. 6.) The lease must be 
by deed, made to take effect within twelve months, reserving 
the best rent, regard being had to any fine taken (but in 
building and mining leases special provisions as to the rent 
are made). There must be -a covenant to pay the rent, and a 
condition of re-entry if the rent is not paid within thirty 
days of falling due. A counterpart must be executed by 
the lessee. (Sects. 7, 8, 9 and 10.) Under a mining lease, 
one-fourth of the rent belongs to the tenant if he is impeach- 
able for waste, and three-fourths if he is unimpeachable. 
The balance is deemed " capital money " (of which more 
hereafter). (Sect. 11.) 
The mansion-house and demesnes cannot be leased or sold without 
the consent of the trustees of the settlement, or an order of the Court. 
(Sect. 15.) The sale, &c. may bo made of the land without the mines, 
or of the mines without the land, (Sect. 17.) 

The tenant for life for the purpose of giving effect to the sale, 
exchange, lease, &c., can convey the land as may be needed, without 
the concurrence of the remaindermen, or of the trustees ; but if the 
settled lands are of copyhold tenure, the deed must be entered on the 
court rolls, and the fees, fines, &c. paid, the steward having the right 
to see so much of the settlement as may be sufficient to show the title 
of the person executing the deed. (Sect. 20.) 

The money derived from any such sale, &c« is called "capital 
money," and must not be paid to the tenant for life) but| at his optioui 
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either into Court or to the trustees of the settlement (sect. 26) ; and 
if to the latter, there must be two at least, unless one is empowered to 
act by the settlement (sect. 39) ; and if there are no trustees, they 
must be appointed by the Court (seot. 38), and the receipt of the 
trustees is a sufficient discharge. (Sect. 40.) 

The capital money being thus in Court, or in the hands of the 
trustees of the settlement, can be applied in any of the following ways, 
at the option of the tenant for life : — 

(1) In investment in personal securities open by law to trustees or 

allowed by the settlement, including debenture stock of a 
railway company in Great Britain or Ireland, having paid 
dividends on its ordinary stock for ten years immediately 
preceding. 

(2) Discharge of incumbrances, redeeming land tax, &c. on the 

settled land. 

(3) In buying other lands, whether freehold, copyhold or leasehold, 

not having less than 60 years to run. (Sect. 18.) 

(4) In making any one or more of the various improvements 

allowed by the Act, e.g. drainage, embanking, inclosing, 
making roads, erecting cottages or farmhouses, reservoirs, 
markets, tramways, railways, canals, sewers, streets, squares, 
gardens, trial pits for mines, &o. (sect. 25) ; bat, before the 
money can be laid out in any of these improvements, the 
trustees or the Court must be satisfied, on the certificate of the 
land commissioners, or of a competent engineer, or able practi- 
cal surveyor, that the improvement has been made, and what 
amount is payable in respect of it. (Sect. 26.) Improvements 
must be maintained and repaired by the tenant for life and 
his successors in title, and the bmldings (if any) erected in- 
sured as the land commissioners may direct. (Sect. 28.) 

(5) In payment of costs, &c. (Sect. 47.) 

Trustees of a settlement having moneys in their hands liable to be 
laid out in the purchase of lands, may, if the tenant for life consent, 
invest the same in any of the above modes (sect. 33), and so money 
paid into Court under the Lands Clauses Act, the Settled Estates 
Act, and other statutes, may be so invested. (Sect. 32.) 

When there is no capital money available for improvements, the 
tenant for life may apply to the Land (formerly Indosure) Commis- 
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sioners, and they may allow the settled land to be mortgaged in the 
maimer laid down in the Improvement of Land Act, 1864, for the 
puipose of effecting any of the improvements for which capital money 
may be used under this Act. (Sect. 30.) 

The settled lands may also be mortgaged for the purpose of raising 
money, for equality of exchange or partition, or for enfranchisement ; 
but in the other cases the tenant for life may not mortgage, though he 
may sell the lands outright. Other powers which the tenant for life 
has, but in exercising which certain consent is required, are : — (1) When 
timber is ripe and fit for cutting, although impeachable for waste, he 
may, on obtaining the consent of the trustees or an order of the Court, 
cut and sell the same, three-fourths of the proceeds being deemed 
capital money and the remaining one-fourth being paid to the tenant 
for life. (Sect. 35.) Of course if, as often happens, he is tenant for 
life without impeachment for waste, he can cut and sell the timber 
(except ornamental timber) at his pleasure, and the whole proceeds 
belong to him. {Lewis Bowles^ case.) (2) When there are personal 
chattels settled to devolve with the land (commonly but erroneously 
called " heirlooms"), he may, on getting an order of the Court, sell the 
heirlooms, the proceeds being deemed " capital money," and so it can 
be applied in the manner above mentioned, and also in buying other 
chattels to be held on the same trusts. (Sect. 37.) 

The powers conferred by the Act take precedence over any similar 
powers given by the settlement, and if the statutory and settlement 
powers conflict, then the statutory powers prevail, (sect. 56) ; but 
additional or larger powers can be given by the settlement. (Sect. 57.) 

If the tenant for life is an infant, the powers can be exercised by 
the trustees of the settlement, and if none, by such person as the Court, 
on the application of a testamentary or other guardian or next friend 
of the infant, orders (sect. 60) ; and the lands of an infant can be sold, 
leased, &c. under the Act, by the trustees or such person as aforesaid, 
even though the lands are not settled lands, and the infant is not a 
tenant for life, but entitled in his own right to the land. (Sect. 69.) 

If a tenant for life is a married woman, she may exercise the power 
of the Act as if a feme sole, if the property belongs to her for her 
separate use, even though there is a restraint on anticipation : but if 
not settled to her separate use, she and her husband together have the 
powers of a tenant for life under the Act. (Sect. 61.) 
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If a tenant for life is a lunatic so found by inquisition, the oom^ 
mittee may exercise the powers of the Act, but only on obtaining an 
order from the Lord ChanceUor or the judges having jurisdiction in 
lunacy. 

The statute applies in a limited manner to settlements in which 
lands are directed to be sold and converted into money, and the income 
until sale is payable to some person for life. (Sect 63.) 

The "Inclosure," Copyhold," and "Tithes" Commissioners are in 
future to be styled " Land Commissioners." (Sect. 48.) 

A trustee of a settlement is only responsible for his own acts, re- 
ceipts, and defaults, and not for those of any co-trustee or any banker, 
broker or agent, or for any loss not happening through his own wilful 
default. (Sect. 41.) 

Trustees of a settlement are not liable for giving any consent, or 
doing or making, or abstaining from doing or making, any act or 
application in connection with the exercise by the tenant for life of 
the powers conferred on him by this Act. (Sect. 42.) 

Trustees of a settlement may reimburse themselves out of the trust 
property all expenses properly incurred by them. (Sect. 43.) 

Differences arising between the tenant for life and the trustees may 
be settled by the Court. (Sect. 44.) 



THE MARRIED WOMEN'S PROPERTY ACT, 1882. 

(45 & 46 Vict. c. 75.) 

The effect of this revolutionary statute is to place a married woman 
for most purposes in the position of a. feme solcy at least with regard to 
the acquiring, holding and disposing of property, and the old idea 
that man and wife are one person is exploded. 

The provisions of the statute must be borne in mind by the student 
whenever in the Commentaries the law of married women is discussed, 
and particularly in connection with : — 

(1) The subject of tenancy by entireties, treated of in the Chapter 
on Joint Tenants in Vol. I. (Book II. Pt. I. Ch. VIII.), for 
such a tenancy cannot now be created, since property limited 
to a man and wife without words of severance will mak$ 
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them joint tenants, and not tenants by entireties, as the 
share in the property vests in the wife as if she were a, feme 
sole, (Mander v. HarriSy Law Notes, Vol. I. p. 203.) 

(2) The subject of the purchase and conveyance of lands by 

married women, treated of in the Chapters on Title by 
Alienation and Fines and Eecoveries in Vol. I. (Book II. 
Pt. I., Chs. XV., XIX.) ; for a married woman can now 
purchase and convey as if a feme soky and a deed acknow- 
ledged will only be necessary in dealing with property 
acquired by married women before 1st January, 1883. 

(3) The law of " husband and wife," treated of in the Chapter on 

the subject in Vol. II. (Book III. Ch. II.). 
We now add an epitome of the Act, which should be added to the 
list of statutes given in the Guide to Stephen, pp. 182 — 186, and got 
up as additional work for the Eighth Week. 

Acquisition and Disposition of Property by Married Women. 

A married woman can now acquire, hold and dispose of, any pro- 
perty, real or personal, as her separate property, as if a feme sole, 
without the intervention of any trustee. (Sect. 1, sub-s. 1.) 

All property belonging to a woman who marries on or after 1st 
January, 1883, at the time of her marriage, or which comes to her 
after marriage, including earnings and property acquired by the exercise 
of any skiU or labour, is her separate use property. (Sect. 3.) 

All property, including earnings and property acquired as aforesaid, 
coming to a woman married before the 1st January, 1883, is to belong 
to her for her separate use, provided her title, whether in possession, 
reversion or remainder, and* whether vested or contingent, accrues 
on or after that date. (Sect. 5.) 

Contracts by Married Women. 

Any married woman can render herself liable on contracts in respect 
of, and to the extent of, her separate estate ; and every contract made 
by her will be deemed to bind her separate estate, as well that which 
she has at the date of the contract as that subsequently acquired. 
And she can sue and be sued, not only on contract, but also on tort, 
as if a feme sole, and her husband is not a necessary party, and the 
damages and costs recovered by her are her separate property ; and 
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oofiU and damages reoovered agamst her are payable out of her 
separate estate, and not otherwise. (Sect. 1, sub-sects. 2, 3 and 4.) 

A married woman trading separately from her husband is, in respect 
of her separate property, subject to the bankruptcy laws as if 2k feme 
sole, (Sect. 1, sub-sect. 5.) 

Any money which the wife lends the husband passes as part of his 
assets if he becomes bankrupt ; but the wife may rank as a creditor 
therefor after all the other creditors for value have been paid in full. 
(Sect. 3.) 

A married woman, by executing a general power of appointment 
by will, makes the property appointed liable in the same manner as 
her separate estate for her debts. (Sect. 4.) 

Marbied Women as Holders of Stock and Shares. 

A married woman may hold stock and shares in companies, 
annuities, public stocks and funds, deposits in banks, shaxes in 
friendly, benefit, &c. societies, and the dividends, &o. are to be paid 
to her on her own receipt. (Sect. 6.) These stocks and shares, &c. 
can be transferred by the woman alone, and any liability attaching to 
them the separate estate of the woman is alone Kable to make good. 
Nothing in the Act requires or authorizes any corporation or joint 
stock company to admit any married woman to hold any shares 
to which any liability may he incident^ contrary to the provisions of any 
Act of Parliament, charter, &c. (Sect. 7.) 

[This is a great extension, for the Married Women's Property Act 
of 1870 only allowed shaxes, &c. to which no liability was attached to 
be taken by married women. Provision is made enabling a married 
woman to hold such securities jointly with another, and for trans- 
ferring the same with that other without the husband's concurrence. 
(Sects. 8 and 9.)] 

If any such investments are made with moneys of the husband, the 
Court may order the investments to be transferred to the husband, 
and the dividends to be paid to him. (Sect. 10.) 

Policies of Assurance by Married Women, &c. 

A married woman may effect a policy on her own life or the life 
of her husband for her separate use ; and a policy effected by a man 
on his life and expressed to be for the benefit of his wife ^ children, 



BUPFLEMENT TO THE INTERMEDIATE EXAMINATION MADE EAST. 31 

or by a woman on her life and expressed to be for the benefit of 
her husband ^ children, creates a trust in favour of the objects 
named, and the moneys payable under the policy are not to be liable 
to the debts of the assured ; but creditors, if they can prove that the 
policy was effected and premiums paid with intent to defraud them, 
are entitled to be paid a sum equal to the premiums so paid. A 
trustee to receive the policy moneys may be appointed (provision 
being made for the appointment of a new trustee), and if no trustee 
appointed the policy vests in the assured and his or her personal 
representatives, in trust for the purposes aforesaid. 

The receipt of the trustee or the legal personal representative, when 
no trustee or no notice of the appointment of a trustee is given to 
the insurance company, is a discharge to the insurance company for 
the money secured by the policy, or for the value thereof, in whole or 
in part. (Sect. 11.) 

[A very similar provision was contained in the Act of 1870.] 

Actions by and against Markied Women. 

Every married woman has the same remedies, civil and criminal, 
against all persons, including her husband, for the protection and 
security of her separate property as if such property belonged to her 
as ^feme sole, (Sect. 12.) 

Every man can take criminal proceedings against his wife for any 
act of hers with respect to his property which, if. done by the husband, 
would make him liable to criminal proceedings by his wife. (Sect. 16.) 

In enforcing such remedies husbands and wives to be competent 
witnesses against each other. (Sect. 12.) 

No criminal proceedings to be taken by a wife against her husband 
(nor vice versdj sect. 16) unless they are living apart, or unless the 
property was wrongfully taken when the husband (or the wife) was 
leaving or about to leave his wife (or her husband) ; and except as 
aforesaid no husband or wife can sue the other for a tort. (Sect. 12.) 

Ante-nuptial Contracts and Torts of Married Women. 

Sects. 13, 14 and 15 regulate the law as to the liability of husbands 
of women married on or after 1st January, 1883, for the ante-nuptial 
debts, contracts (including liability as contributory of a company) 
and torts of the wife, and in effect enact that the husband shall only 
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be responsible to the extent of the assets he acquired or became entitled 
to with his wife (it must be borne in mind that, by reason of sect. 3 
of the Act {ante, p. 29), he acquires nothing now by marriage, unless 
the wife's property is settled on him), and that the wife is responsible 
out of her separate estate. Apparently the action can be brought 
against husband and wife jointly, or against husband alone or wife 
alone ; but when the husband is sued and it is proved that he did 
not become entitled to any property with his wife, he will get judg- 
ment for his costs. 

[This is a very similar provision to that contained in the Act of 
1874, but under that Act, it was held that the action must be brought 
against husband and wife joint It/, so that if the wife died, or the 
parties were divorced, no action could be brought (see Bell v. Tucker 
(oT Stacker), Law Notes, Vol. II. p. 8), while under the Act of 1882 
apparently an action would lie against husband or wife alone. 

The student will bear in mind that, in answering any question as 
to the husband's liability for the wife's ante-nuptial contracts and torts, 
the essential point to consider is the date of the marriage, for if married 
before 9th August, 1870, he is liable for all ante-nuptial contracts and 
torts, whether he had assets with his wife or not. If between 9th 
August, 1870, and 30th July, 1874, he is not liable at all for her ante- 
nuptial contracts, but liable for her torts (33 & 34 Vict. c. 93). If 
married between 30th July, 1874, and 3l8t December, 1882, he is 
liable for both contracts and torts to the extent of any assets, as defined 
in the Act, he received with her, or might have received by using 
due diligence, but he must be sued during coverture (37 & 38 Vict, 
c. 50) ; while, if married since 31st December, 1882, he is liable for 
the ante-nuptial contracts and torts to the extent of the assets he received 
or became entitled to, and apparently he can be* sued after coverture is 

at an end.] 

Disputes between Husband and Wife. 

Questions between husband and wife as to the title to or possession 
of property in any bank, corporation, &c., in whose books any stocks, 
&c. of either party are standing, may be settled by a judge of the 
High Court on summons, or by the County Court judge, without 
regard to amount. Orders made can be appealed against, and when 
proceedings are commenced in the County Court, which, owing to 
the amount involved, could not but for this Act or the Act of 1870 
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have been heard in the County Court, the respondent or defendant 
may have the same transferred to the High Court by writ of 
certiorari. 

A judge may hear any application under the Act, if either party 
so require, in his private room. Any bank, corporation, &o. is con- 
sidered as a stakeholder only. (Sect. 17.) 

Married Women as Trustees and Executors. 

Where a married woman is trustee or executrix she can sue and be 
sued as a ferm sok, and can transfer any annuity, stocks, or shares 
vested in her in the character of trustee, &c. as if she were a feme sok. 
(Sect. 18.) 

[It is noticeable that this section does not speak of transferring any 
other property besides annuities, stocks, and the like, and the question 
suggests itself, can a married woman who is trustee of real property 
convey it as a feme sok ? Probably she can, under the wide terms of 
sect. 1 of the Act.] 

The power to contract includes the right to accept any trust or 
the office of executrix or administratrix, and the separate estate is 
liable for breach of trust or devastavit committed by a married woman, 
whether before or after marriage, and the husband is not liable unless 
he has acted or intermeddled. (Sect. 24.) 

Settlements. 

The Act does not affect existing or future settlements, nor does it 
interfere with or render inoperative any restrictions against anticipa- 
tion. But no such restriction contained in a settlement made by a 
woman of her own property is to have any validity against ante- 
nuptial debts, nor is any settlement by a woman to be binding against 
her creditors if, had it been made by a man, it would be void against 
his creditors. 

[Settlements will still be used in a great many cases; for though the 
Act supplies the place of a settlement to some extent, yet many things 
are usually done by a marriage settlement or will, which are left en- 
tirely untouched by the Act. Thus the Act removes the husband's 
marital rights^ but it does not remove the marital control; and if it is 
wished that a woman shall hold her property so that her husband 
cannot induce her " by his kicks or kisses " to dispose of it in his 

c 
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• 

f ayonTy it mtust still be settled on the wife with restraint on anticipa- 
tion. Soy too, the Act makes no proyision for the husband, while 
under a settlement he generally gets a life interest in his wife's pro- 
perty after her death ; and so to protect the husband a settlement is 
still necessary. Again, settlements make provision for the children — 
this is not done by the Act. Trustees are interposed by a settlement — 
there are none given by the Act. Consequently settlements will be 
still in general use, and when they are used they may abridge, control 
or enlarge the statutory rights of the woman.] "^ 

LuBiLiTY OF Married Women under the Poor Laws. 

A summons can be issued against a married woman for the purpose 
of compelling her to support her pauper husband, and the justices 
may make and enforce an order against the wife to support her 
husband out of her separate estate, as they may, under the 33rd 
section of the Poor Law Amendment Act, 1868, make and enforce 
against a husband for the majj^tenance of his wife. (Sect. 20.) 

A married woman is liable to maintain her children and grand- 
children out of her separate estate, as her husband is liable by law to 
do, but not so as to relieve the husband from responsibility. (Sect. 21.) 

[The Act of 1870 only cast the responsibility on the woman to 
support her children, not grandchildren. (See Coleman v. Overseers of 
Birmingham^ 6 Q,, B. D. 615.)] 

Eefeals. 

The Married Women's Property Act, 1870, and Amendment Act, 

1874, are repealed, but this repeal does not extend to acts done, rights 

and liabilities of any husband or wife, married before 1st January, 

1883, to sue or be sued under the Acts repealed, or either of them, 

for debts, wrongs or things whatsoever for, in, or in respect of which 

any such right or liability accrued before the 1st January, 1883. 

(Sect. 22.) 

Devolution of Property. 

The legal personal representative of any married woman has, in 
respect of her separate estate, the same rights and liabilities, and is 
subject to the same jurisdiction, as she would be if she were living. 
(Sect. 23.) 
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" This little book will probably be in the hands of a good many candidates, and will 
help to pull many through." — Law Journal^ Maroh 24th, 1883. 

'* The Author observes that since the first edition the Final Examinations of the Law 
Society have become very much harder, and he has foimd it necessary to re- write 
almost the whole of the book. Those about to go up for their Final will receive 
considerable help from a careful perusal of the work." — Law Times, March 10th, 1883. 

Price 78. 6d., post free (P. 0. 0.) Gs. 6d. nett cash. 
(Or, with STTPPLEMENT, Ss. 6d.; post free, Ts. 6d.) 

J^IIDS TO EQ,TJIT"2", 

Intended to assist Students when Keadinq 

SNELL'S PRINCIPLES OF EQUITY. 

These *'Aids," with tlie Supplement (just publislied), afford a Complete 
Guide to tlie Student, wlietlier lie is reading the Fifth or Sixth Edition of 
" Snell's Principles of Equity." 

The Supplement explains the effect of the Married Women's Property 
Act, the Settled Land Act, and other Statutes for 1882, as well as drawing 
attention to various Important Becent Cases. 

"... When he (the student) has thoroughly done this, looking at the yarious 
cases and .noting them, he will, if he has appreciated and taken in ^ he has read, 
possess a grand knowledge of equity. . . ." — Law Students* Journal. 

" This is one of the numerous books written for students, and is intended to assist 
such as are reading Snell's Principles of Equity. Mr. Gibson's method is first to give 
some general remarks, then a number of points to be noted, followed by the cases and 
atatutes. In the preliminary instructions, the student is directed to read his text-book 
before consulting the 'Aids.' This method appears to be free from many of the 
disadvantages which are inherent in any system of cramming. A student who has 
read SneU's Principles conscientiously may turn to the * Aids' with advantage." — Law 
Tifnes. 

"This little book is not imlikely to assist students who may wish to rake their 
minds crossways from a fresh point. Mr. Gibson supplies a short dissertation to be 
read after a chapter in * Snell.' He then gives points to note, and afterwards cases to 
note and statutes to note. Students will find their memories assisted by using these 
* Aids. ' ' ' — Law JoumaL 
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